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April 28, 2010
To:

The Honorable Mayor and City Council Members

From:

Dick Harlow, Chair, Charter Review Commission



Shirley Dettloff, Vice Chair, Charter Review Commission

Subject:
Charter Revisions - Questions and Answers
Thank you for this opportunity to present the Charter Review Commission’s recommendations to you in open session. During our meeting with the City Council in study session, several questions were raised regarding the Commission’s recommendations.  We have attempted to address these below, and we will be available at your May 3 meeting to respond on any further questions you may have.

Article III

Section 300 - Elective Offices -  

· With regard to the new language added to Section 300, who determines now if a candidate for an elected office is qualified?  If a candidate who is not qualified runs, would the Council have to wait until the election occurred before they could act?  If a candidate is elected and determined not to be qualified after the fact, what would happen?   What would the process be?

Qualifications for office would be determined by the City Clerk and City Attorney in advance of acceptance of nominations.  If challenged by a candidate, then a judge would resolve it
The city charter and state law already have qualifications, so this is not a new problem.  The charter reform commission is only recommending to amend the qualifications.  The city clerk has the initial authority to certify a candidate.  In case of dispute, the city attorney could be called upon to make a legal determination.  It is likely to be very unusual that these matters would be appealed, especially if the charter is specific.  But it should be assumed that city officials would be open to allowing candidates to run even if there is some ambiguity and let the voters decide based on what the contenders argue.  

If a candidate is manifestly in violation of the qualifications (e.g., no college degree), the clerk would be expected to refuse to list that candidate on the ballot.  In the case that a candidate is elected on the promise to complete certification, the council would have to declare the elected official out of compliance, which would vacate the seat.

Section 302- Council Compensation
· Why don’t we just put down what the Council gets rather than the $175 + benefits?

This section of the Charter was not amended.  Current language also allows a reasonable and adequate amount to be set by ordinance to cover the routine and ordinary expenses and costs which are incurred by those who serve as a City Councilmember.  If the expense allowance and benefits were in the Charter a vote of the public would be required to adjust them.

Section 306 – Mayor Pro Tem – 
· Why add the Mayor’s Rotation to the Charter?

Since adopting Resolution 6320 in 1991, the City Council has followed the process it outlines for the rotation of the Mayor and Mayor Pro Tem.  
· Why five years between rotation to Mayor Pro Tem?  
Four years allows a second term as Mayor Pro Tem and Mayor before all of the City Council Members have had a first term.
· Why would a member who declines their term as mayor stay in the same place in the rotation as if they had served?  

This is the current practice under existing City Council Resolution 6320.  
· Why not just leave it at straight seniority?  Leave it as whoever is on the Council the longest unless they have already served.  
With the exception of changing the interval from four years to five, the Charter amendment is the current City Council practice under Resolution 6320.
Section 309-311 - Elected Department Heads – 
· Why were the qualifications for City Attorney, City Clerk, & City Treasurer changed?  Why is managerial experience necessary?

Staff conducted a thorough survey of other cities with appointed or elected posts.  HB’s charter, which has not been updated in many years, contained relatively weak requirements for these positions, even in comparison to other cities with elected positions.  Furthermore, these positions have evolved to become more professional, and the holder of the post is a department head.  Those who fill assistant positions just below the department head now must meet significant professional requirements.  The commission sought to improve the expectations for such an elected department head while avoiding the danger of reducing the available field.  Management experience emerged as quite important because a department head is not a sole operator, and must supervise people some of whom may have greater professional qualifications than themselves.

Based on testimony by the current office holders before the Charter Review Commission, they clearly meet these requirements.

· Appropriate certification?  Question if anyone would have the appropriate certification to run for the office?

The City Clerk and the City Treasurer are given three years after election to acquire certification.  The certifications identified were those recommended respectively by each of the current office holders.
· If no qualified candidate was elected, could an appointee be from outside Huntington Beach?
An appointee would have to meet the same qualifications as those required of a person elected to the office.
· Why the addition of:   “No elected department head shall be a member of the management negotiating team for purpose of negotiations of memorandums of understanding?
This provision eliminates any potential for a conflict of interest.
Article IV – Appointive Offices and Personnel
Section 400 – City Administrator / Manager
· Why eliminate City Council approval on hiring and firing a department head?
The city manager/administrator model of local government combines the broad policy authority of the governing body (the city council) with a professional day-to-day operation of the government.  The council has full authority to make policy, and to hire and fire the manager/administrator.

Most City Council Members serve part time, at great cost to family and professional lives.  To expect Members to not only make policy, and to respond to public input, and at the same time to run the government is unrealistic.  In addition, city charters including HB’s make it clear that the council is not to direct the daily operations of government except through the appointed manager/administrator.

Generally accepted practice is that department heads report to the manager/administrator, and the manager/administrator reports to the city council.  To the extent that the council holds the fate of individual department heads in its hands, the ability of the manager/administrator to hold department heads accountable is weakened.  If the City Council plays a direct role in administration, it will not be able to hold the City Administrator/Manager accountable for the performance of a department head.

Article V – Ordinances and Resolutions
· Why eliminate the second reading by title of ordinances?  What if something comes to light after introduction?  Would this make it more difficult to undo the ordinance?
The Ordinance will continue to appear on the City Council at a second meeting.  This amendment would only mean that it would not be read aloud by title at the second meeting.  
· Can the publication sections (Section 500 (c) and 503) could be written without the wording about publishing in a newspaper:  “daily, semiweekly, or weekly newspaper published in the County or the City and circulated in the City, which is selected by the City Council for that purpose.”  He is suggesting we simply go with the last line of Section 500(c):  “Current technology shall be used to ensure the widest possible dissemination.”  Is that possible?

Yes we could change Section 500 and 503 but there are state law requirements for publication of certain types of actions (eg zoning laws). 
· Why repeal on emergency ordinances after 120 day?
Emergency ordinances are adopted without a second reading and are intended to be a bridging action to address an urgent need until further analysis and permanent action can be taken by the City Council.  An emergency ordinance is not intended to be permanent.  Allowing an emergency ordinance to automatically sunset eliminates the need to bring an action back to the city council and the precludes the possibility that the law will remain on the books beyond its purpose.  

Article VI

Section 612 – Measure C 

· Why $161,000?  Can anything really be fixed or new equipment purchased for this amount?  What difference does it make if its $100,000 or $161,000?
The Commission considered Measure C to have reflected widespread sentiment in the community.  We were not working with a fresh slate, but rather updating a section of the charter that voters had directly approved.  By increasing the amount to $161,000 and then by allowing a cost of living adjustment, the Commission intended to provide greater flexibility and avoid costly ballot measures.

$161,000 would replace $100,000 as the threshold for requiring a Measure C vote.  It does not limit the size of the project or the amount that will need to be spent on the project.  

Section 617 – Infrastructure Fund
· Why would you exclude debt service?  When you buy a house or a car you consider the interest as a part of the cost for that asset.  Whenever one makes a major acquisition, the interest on the debt is factored in as part of the cost.  Why should it be excluded for infrastructure?
Debt service was not included in Section 617  as an expenditure to be included in the definition of “Infrastructure.”  The items defined as “infrastructure” in Section 617 are specific.  They include storm drains, storm water pump stations, alleys, streets, highways, curbs and gutters, sidewalks, bridges, street trees, landscaped medians, parks, beach facilities, playgrounds, traffic signals, streetlights, block walls along arterial highways, and all public buildings and public ways.  

The Charter further states that Monies in the said Infrastructure Fund shall be only used for direct costs relating to infrastructure improvements and maintenance including construction, design, engineering, project management, inspection, contract administration, and property acquisition.  It does not include debt service.

The 15% called for in the Charter is based on expenditures for maintenance and repairs and it is based on the rolling average for the previous five (5) years.  If debt service was to have been included, the 15% set above would have been greater.
· What was the intent of the original Charter amendment?
The actual language from the ballot measure is attached.
Section 800

· Where does the money go if fines are accessed for non-compliance under the current charter?
Into the general fund, unless other provision is made in the charter.

Ballot Measure

· Why do the Charter revisions need to go on the ballot this November?

It is always best to go the ballot relatively soon after a charter commission completes its work, and its recommendations are most timely.  Then there is the question of cost.  November is especially appealing because it is much cheaper to go with an existing state and federal election.  Additionally, the November election is a national election providing a greater likelihood that more citizens will participate in the election. 
· Why a single ballot measure.  What if people agree with some of the changes but disagree with others? What about the controversial measures.  Shouldn’t they be separate ballot measures?  Which Charter Sections should go as a separate ballot measure?

The least expensive way to place the charter amendments on the ballot is by having a single measure.  Each additional measure adds more than $8,800 to the cost.  The City Council will ultimately make the determination as to whether there are specific Charter amendments that should go on the ballot as a separate measure.
· Who will determine the significant changes?
The actual ballot language will be approved by the City Council.  
· Why should people have to go to the City Clerk’s office to see the entire draft?

In addition to being available in the Clerk’s office, the full legislative draft and final copy of the revised Charter will be available online and can be sent to anyone who requests a copy.   
If there had been major changes proposed in the charter, it would be necessary to distribute the whole charter.  But the commission determined that much of the charter is fine as is.  For instance, the structure of the charter has been left undisturbed, and the most widespread changes are gender neutrality.  While some proposed changes are quite significant, the voter does not need to read the whole charter to see their importance and direction.  As with the report to the council, the commission has been completely transparent about what the changes are, and why they were proposed.  All of this information will be presented to the voters as well.
In a time of tight budgets, the commission believed that reprinting the entire charter for each voter would be a waste of public funds.
Attachment:
2002 Ballot Measure FF – Infrastructure Fund

Xc:
Fred Wilson, City Administrator


Charter Review Commission Members


Raphael Sonenshein, Charter Review Commission Facilitator


Jennifer McGrath, City Attorney


Pat Dapkus, Department Analyst, Sr.
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