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DATE: December 13, 2011

SUBJECT: ZONING TEXT AMENDMENT NO. 09-002 (WIRELESS COMMUNICATION

FACILITIES)
APPLICANT: City of Huntington Beach, 2000 Main Street, Huntington Beach, CA 92648
PROPERTY
OWNER: Not applicable

LOCATION: Citywide

STATEMENT OF ISSUE:

+ Zoning Text Amendment No. 09-002 request:

Amend Section 230.96 (Wireless Communication Facilities) of the Huntington Beach Zoning and
Subdivision Ordinance (HBZSO) by revising the citywide permitting and entitlement process for
wireless communication facilities (WCFs) as well as other provisions of the current ordinance.

+ Staff’s Recommendation: Approve Zoning Text Amendment No. 09-002 based upon the following:

It will establish the City’s desired approval process and requirements for WCFs allowing for
increased public participation and notification,

It will continue to allow WCFs throughout most of the city while protecting the community’s
general welfare and quality of life through the new permitting and entitlement process which now
requires a CUP for all ground and utility mounted WCFs regardless of location and design.

It will make the review of WCFs consistent with that of other projects by focusing on traditional
city planning concerns such as aesthetics, land use compatibility, and code compliance and not on
need based on a gap in service.

It will properly require the gap in service and least obtrusive location review by an expert
consultant only in cases when the applicant asserts Federal law preemption of the City’s denial of
a WCF.

The Design Review requirements will be consistent with existing provisions on the TIBZSO and
provide the City greater aesthetic control.
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RECOMMENDATION:

Motion 1o:

“Approve Zoning Text Amendment No. 09-002 with findings (Attachment No. 1) and forward the draft
ordinance (Attachment No. 2) to the City Council for adoption.”

ALTERNATIVE ACTION(S):

The Planning Commission may take alternative actions such as:

A. “Approve Zoning Text Amendment No. 09-002 with modifications (require CUP for all WCFs within
500 feet of a school site) and forward the modified draft ordinance to the City Council for adoption.”

B. “Approve Zoning Text Amendment No. 09-002 with modifications (prohibit WCFs on city-owned
park land when adjacent to an elementary school) and forward the modified draft ordinance to the City
Council for adoption.”

C. “Continue Zoning Text Amendment No. 09-002 and direct staff accordingly.”

D. “Deny Zoning Text Amendment No. 09-002 with findings for denial.”

PROJECT PROPOSAL:

Zoning Text Amendment (ZTA) No. No. 09-002 represents a request pursuant to Chapter 247 to amend
Section 230.96 (Wireless Communication Facilities) of the Huntington Beach Zoning and Subdivision
Ordinance (IIBZSO) by revising the citywide permitting and entitlement process for wireless
communication facilities as well as other provisions of the current ordinance.

The most significant changes that ZTA No. 09-002 would implement include:

1. A Conditional Use Permit (CUP) (public hearing) requirement for any new ground or utility
mounted WCF in contrast to current code which permits them with a Wireless Permit and building
permit only (no public hearing} if consistent with zoning standards (Section 230.96(E.3));

7 A Wireless Permit will no longer be required for all WCFs. Instead a WCF will either require a
Wireless Permit or a Conditional Use Permit (Section 230.96(E.1));

3. Applicants will no longer have to demonstrate an existing gap in service and least obtrusive
location for the WCF except as part of a Denial of Effective Service appeal (Section 230.96(F));

4. A provision for a Denial of Effective Service appeal to allow an applicant to assert that Federal
law preempts the City from denying an application because denial would effectively prohibit
wireless service. The appeal fee will be used by the City to hire a consultant to review and verify
if a proposed WCF is needed to fill an existing gap in service and if it is located in the least
obtrusive location feasible so as to eliminate a gap in service (Section 23 0.96(F)); and

5. The requirements for Design Review have been revised (Section 230.96(E 4)).

{n addition, the following notable changes to the existing ordinance are also proposed:
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New Purpose Section (Section 230.96(A));

Added and revised various definitions (Section 230.96(B));

Simplified Applicability Section (Section 230.96(C));

Clarified BExceptions Section (Section 230.96(D));

Additional revisions to Process to Install and Operate WCFs Section including (Section
230.96(E));

Al

a. A requirement for co-location has been added.
b. An additional 10 feet of height permitted beyond base zoning district maximum as outlined in
Section 230.72 is now specified.

6. Revised WCF Standards Section by prohibiting chain link fencing for equipment enclosure,
deleting a requirement io record the conditions on the property title, adding a co-location
provision, retaining a portion of the interference provision, expanding the types of agreements
necessary on City property, deleting most of the provisions regarding WCEs on public property
which may be incorporated in the Municipal Code in the future, and incorporating other minor
revisions throughout (Section 230.96(G)).

The City Council initiated the ZTA to address community concerns regarding the permitting and
entitiement process in the current ordinance.

Since the Planning Commission study sessions last month staff has made a few additional minor changes
to Section E(1)(f) and Section H to clarity requirements on City-owned property and right-of-way. These
changes are reflected in the attachments to the staff report.

Background:

The City has been reviewing requests for WCFs for over 20 years. Due to the increasing number of
requests for WCFs, in 1995 a policy was developed to clarify the procedures for establishing WCF's in the
city. The policy allowed WCFs on private property in commercial, industrial, public-semipublic, open
space-parks and recreation districts and in commercial and industrial areas of specific plans subject to
additional provisions. WCFs that complied with the zoning code development standards and were
screened from view or were greater than 300 feet from a residential zoning district if freestanding were
allowed without a CUP. WCFs that were not screened from view, freestanding and within 300 feet of a
residential zoning district, or exceeded the height limit for the base zoning district required a CUP.

In 2002 the City adopted a WCF ordinance that codified the previous policy and streamlined the approval
process by allowing proposed WCFs that complied with code and provided screening to be allowed by
building permit only and no CUP. In 2007 the City revised the WCF ordinance by establishing a Wireless
Permit application process that requires applicants to demonstrate that a proposed WCE is located in the
least obtrusive location feasible so as to eliminate a gap in service.

In April 2009 the City Council held an emergency meeting regarding a WCF at Harbour View Park. At
that meeting the City Council:
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= Directed staff to prepare a ZTA to address the permitting and entitlements of WCI's located within
500 feet of school sites and to require a CUP at a fully noticed public hearing; and

» Requested that staff analyze prohibiting WCFs on city-owned park land that is adjacent to an
elementary school.

Staff commenced the ZTA upon receiving Council’s direction in 2009 but put it on hold pending the
outcome of some lawsuits.

Study Session:

‘The request was presented to the Planning Commission for study session on November 8 and 22, 201 1
As a follow up response to a Planning Commission question, since 1990 the city has received
approximately 170 applications for WCEFs the majority of which have been built.

ISSUES:

Subject Property And Surrounding Land Use, Zoning And General Plan Desionations:

ZTA No. 09-002 is applicable citywide.

General Plan Conformance:

The proposed ZT'A is consistent with the goals, objectives, and policies of the City’s General Plan as
follows:

A. Land Use Element

Policy LU 1.1.1; Bstablish incentives for the development of uses to support the needs and reflect the
economic demands of City residents and visitors.

Goal LU 2: Ensure that development is adequately served by transportation infrastructure, utility
infrastructure, and public services.

Goal LU 4: Achieve and maintain high quality architecture, landscape, and public open spaces in the

City.

Objective LU 9.2: Provide for the preservation of existing residential neighborhoods.

B. Utilities Element

Goal U 5: Maintain and expand service provision to City of Huntington Beach residences and
businesses.

Objective U 5.1: Ensure that adequate natural gas, telecommunication and electrical systems are
provided.
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Policy U 3.1.1: Continue to work with service providers to maintain current levels of service and
facilitate improved levels of service.

C. Coastal Element

Policy C 4.2.4: Wireless communication facilities shall be sited, to the maximum extent feasible, to
minimize visual resource impacts. Minimization may be accomplished through one or more of the
following techniques: co-locating antennas on one structure, stealth installations, locating facilities
within existing building envelopes, or minimizing visual prominence through colorization or
landscaping and removal of facilities that become obsolete.

D Economic Development Element

Policy ED 2.3.1: Strive to reduce all discretionary permit and licensing processing time.

The proposed ZTA will continue to allow WCFs in most zoning districts subject to City approval to
service the needs of the residents, businesses, and visitors and continue to provide processing incentives
for those facilities that meet certain development standards. Tt continues to encourage WCFs to use
stealth techniques and requires all associated buildings or structures to be compatible with the
surrounding environment. Tt will provide for the preservation of existing residential neighborhoods by
elevating the approval process through a conditional use permit requirement for all ground mounted and
utility mounted WCFs.

Zoning Compliance: Not applicable.

Urban Design Guidelines Conformance: The proposed ZTA continues to include a provision that all
WCFs shall comply with the Urban Design Guidelines.

Environmental Status: 7ZTA No. 09-002 is categorically exempt pursuant to City Council Resolution No.
4501, Class 20, which supplements the California Environmental Quality Act because the request is an
amendment to a zoning ordinance that does not change the development standards intensity or density.

Coastal Status: The proposed amendment will be combined with other minor amendments that will be
forwarded to the California Coastal Commission as a minor Local Coastal Program Amendment for
certification.

Redevelopment Status: Not applicable.

Design Review Board: Not applicable.

Subdivision Committee: Not applicable.

Other Departments Concerns and Requirements: ZTA No 09-002 was prepared by Planning staff and
the City Attorney’s Office with input from the Police Department, Public Works Department, Community
Services Department, and Economic Development Department.
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Public Notification:

Legal notice was published in the Huntington Beach/Fountain Valley Independent on December 1, 2011
and notices were sent to individuals/organizations requesting notification (Planning and Building
Department’s Notification Matrix). Notice was also sent to individuals who spoke at the City Council
meetings regarding the proposed WCFs at Harbour View Park, Bolsa View Park, and Community United
Methodist Church; the wireless industry; and interested parties. As of December 6, 2011, several
communications regarding the request have been received and are attached to this report.

Application Processing Dates:
DATE OF COMPLETE APPLICATION: MANDATORY PROCESSING DATE(S):
May 4, 2009 Legislative Action - Not Applicable

ANALYSIS:

The primary planning issue related to the request pertains to the appropriate approval process and
requirements for WCFs throughout the city in consideration of maximizing the goals of the General Plan.
The following analysis addresses the major revisions to the ordinance.

CUP Requirement For All Ground and Utility Mounted WCEs

The first major revision to the ordinance is a new requirement for a CUP for all ground and utility
mounted (freestanding) WCFs regardless of location or design. Recent WCF proposals that have
generated public concern at Harbour View Park, Bolsa View Park, and Community United Methodist
Church have all involved monotree designs which are ground mounted WCF's designed to replicate a tree.
Freestanding designs such as ground mounted WCF's are often not fully screened from view in
comparison to designs such as roof and wall mounted WCFs. Because the existing ordinance allows
ground mounted WCFs that are stealth (c.g. monotree) in non-residential zones by Director approval only
of a Wireless Permit (no public hearing), it is common to see these proposals built near sensitive uses
such as residential areas and schools, which are often near non-residential zones such as a commercial
center, park, or church. To address the concern about the current approval process, staff is recommending
that all ground and utility mounted (freestanding) WCFs now require a CUP. The CUP will provide the
City greater discretion to review the aesthetics and neighborhood compatibility of a proposed ground or
utility mounted WCF with input from the community at a public hearing.

The table below provides a comparison of the approval process in the existing and the draft wireless
ordinance. In addition, flow charts for the existing and draft ordinance are also provided as Attachment 6
to the staff report.
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Wireless Permit (WP) and Conditional Use Permit (CUP) Requirements

TWCF Type Existing Ordinance Proposed Ordinance
1. Co-located WCTF Permitted in Residential + Non- No change.

- Existing height Residential Zones by WP only.

- Stealth design for co-located

WCF

2. Modified WCF No change.

- Height complies

- Stealth design
3. New WCF Similar except CUP required if new

- Height complies ground or utility mounted WCF.

- Completely Stealth design
4, New ground or utility mounted Permitted in Residential Zones by CUP required if new ground or

WCF CUP. utility mounted WCF.

~ Height complies

- Stealth design Permitted in Non-Residential Zones

by WP only. |
Notes:
1.  Any WCF with a valid entitlement may be modified within the scope of the entitlement without compliance with
WCF ordinance.

3 If a WCF does not meet the requirements for approval of a WP, then a CUP is required.

City Council gave direction to address the permitting and entitlement of WCFs within 500 feet of school
sites and to require a CUP at a fully noticed public hearing and also requested that staff analyze
prohibiting WCF's on city-owned park land that is adjacent to an elementary school (Alternative Actions
A and B).

Staff's recommendation is to take a citywide approach by requiring a CUP for all ground and utility
mounted WCFs regardless of location or design rather than just requiring a CUP for all WCFs proposed
within 500 feet of schools. In addition, staff” recommendation does not involve an outright prohibition to
avoid a conflict with Federal law. The staff recommendation allows public input at a noticed public
hearing on the CUP before action can be taken on a proposed ground or utility mounted WCF unlike what

occurred with the proposed WCFs at Harbour View Park and Bolsa View Park.

Alternatively, the City could choose to retain the current Wireless Permit process (i.e. Director approval)
but include Neighborhood Notification, which would provide notification of a proposed WCF to property
owners and tenants within 300 feet of the property where the WCF is proposed prior to the Director’s
action. The Director’s action on the Wireless Permit may then be appealed to Planning Commission by
anyone who disagrees with the decision. The appeal to Planning Commission would result in a noticed
public hearing. The alternative of requiring Neighborhood Notification instead of a CUP would still offer
the protection of a public hearing upon appeal of the Director’s action on the Wireless Permit without
requiring a CUP for all ground and utility mounted WCFs. This would allow proposed WCFs that do not
generate any controversy 1o continue to have a streamlined approval process while those that generate
public concern will likely be appealed to the Planning Commission.
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Wireless Permit

The second major revision to the ordinance is that a Wireless Permit will no longer be required for all
WCFs. The Wireless Permit will only be required where a CUP is not required. Under the existing
ordinance, the Wireless Permit application is the time when staff reviews the applicant’s information
regarding why the WCF is needed to fill an existing gap in service and is located in the least obtrusive
location. If staff determines that the WCE cannot qualify for Director approval then a CUP is required.

This revision will improve the process by removing what is now an unnecessary step of applying for a
Wireless Permit only to be informed that a CUP is required. This change is particularly relevant since the
proposed ordinance also changes the requirement to demonstrate that the WCF is necessary to fill an
existing gap in service and is in the least obtrusive location to only cases when an appeal is filed to the
Planning Commission as further explained below.

Gap In Service and Least Obtrusive Location

The third major revision is that an analysis to demonstrate that a WCFE is needed to fill an existing gap in
service and is located in the least obtrusive location will no longer be necessary. An in-depth review of'a
gap in service and least obtrusive location is a very complex review involving a variety of factors that
require scientific evidence from an expert in the field. The proposed ordinance will focus the City’s
review of Wireless Permit and CUP applications to the traditional city planning concerns such as
aesthetics, land use compatibility, and code compliance while no longer considering whether a proposed
WCF is needed due to a gap in service. This approach is the same one taken by the City when reviewing
CUPs for other projects where the need for the project is not a factor in the approval or denial. The gap in
service and least obtrusive location review will now only oceur if a Denial of Effective Service appeal is
filed as explained below.

Denial of Effective Service Appeal

The fourth major revision to the ordinance is the addition of a provision for a Denial of Effective Service
appeal to allow an applicant to justify that Federal law preempts the City from denying an application
because denial would effectively prohibit wireless service. The Denial of Effective Service appeal may
be filed by the applicant if the decision on the Wireless Permit or CUP is appealed either by the applicant
or an aggrieved party. A separate appeal fee will-be charged and be used by the City to hire a consultant
to review and verify if a proposed WCF is needed to fill an existing gap in service and if it is located in
the least obtrusive location feasible so as to eliminate a gap n service.

Design Review

The fifth major revision to the ordinance involves primarily updating the requirements for Design Review
to match the existing provisions in the HBZSO. As shown in the table below, similar to the current
ordinance, the proposed ordinance does not require Design Review for WCF designs that qualify for
Director approval. However, under the proposed ordinance, this exemption from Design Review would
now only apply if any associated equipment is located underground or within an existing building or
existing enclosure to provide the City greater aesthetic control.
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Design Review Requirements

Existing Ordinance Proposed Ordinance
Design Review required only if CUP | Similar except:

required in the following locations:

. Co-located WCF
- Existing height

- Stealth design for co-located

WCF

1. Added WCFs in/abutting/
adjoining City facilities:

. Redevelopment areas;

. Modified WCF 2. Public right-of-way; 2. Added WCFs infabutting/
- Height complies 3. OS-PR (Open Space - Parks and adjoining OS-PR and OS-5 (Open
- Stealth design Recreation) zone; Space — Shoreline) zones;

3. New WCF
- Height complies

- Completely Stealth design
4. New ground or utility mounted
WCF

- Height complies

- Stealth design

4. PS (Public-Semipublic) zone;

5. Specific Plans;

6. On or within 300 ft. of residential
district; and

7. Areas designated by City

Coungil.

3. Added WCFs abutting/ adjoining
General Plan primary and
secondary entry nodes;

4. Added on or within 300 fi. of
residential use; and

No Design Review required if only a
WP is required.

No Design Review required if only a
WP is required and equipment

located underground or within an
existing building or existing
enclosure.

SUMMARY:

Staff’s Recommendation: Approve Zoning Text Amendment No. 09-002 based upon the following:

= 1t will establish the City’s desired approval process and requirements for WCFs allowing for
increased public participation and notification.

« Tt will continue to allow WCF's throughout most of the city while protecting the community’s
general welfare and quality of life through the new permitting and entitlement process which now
requires a CUP for all ground and utility mounted WCFs regardless of location and design.

= It will make the review of WCF's consistent with that of other projects by focusing on traditional
city planning concerns such as aesthetics, land use compatibility, and code compliance and not on
need based on a gap in service.

= Tt will properly require the gap in service and least obtrusive location review by an expert
consultant only in cases when the applicant asserts Federal law preemption of the City’s denial of a
WCE.

=  The Design Review requirements will be consistent with existing provisions on the HBZSO and
provide the City greater aesthetic control.

ATTACHMENTS:

Suggested Findings of Approval — ZTA No. 09-002

Draft Ordinance

Legislative Draft HBZSO Section 230.96 - ZTA No. 09-002 (December 201 1)
Proposed HBZSO Section 230.96 (staff annotated changes)

Existing HBZSO Section 230.96 (staff annotated changes)

Existing and Draft Ordinance Flow Charts Dated December 6, 2011

Examples: WCF Designs (Non-Stealth, Stealth, Completely Stealth)

City Attorney’s Response to Wireless Industry Comments Dated November 14, 2011
Comment Letters:

e R N A
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T-Mobile/Martin L. Fineman dated September 12, 2011

Verizon/Sarah L. Burbidge dated September 12, 2011

NextG/Joe Milone dated September 12, 2011

California Wireless Association/Sean Scully dated September 12, 2011

Wireless Infrastructure Association (PCIA) dated November 2, 2011

Dianne Larson dated November 8, 2011 and November 22, 2011

Don McFarland dated November 8, 2011

League of CA Cities, Challenges and Solutions to Managing Quality Cell Service dated November 8, 2011
Dana Drake, November 22, 2011

Gay and Mark Infanti dated December 2, 2011

SH:MBB:RR
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ATTACHMENT NO. 1

SUGGESTED FINDINGS OF APPROVAL

ZONING TEXT AMENDMENT NO. 09-002

SUGGESTED FINDINGS ¥OR PROJECTS EXEMPT FROM CEQA:

The Planning Commission finds that the project will not have any significant effect on the environment
and is exempt from the provisions of the California Environmental Quality Act (CEQA) pursuant to City
Council Resolution No. 4501, Class 20, which supplements CEQA because the request is a minor
amendment to a zoning ordinance that does not change the development standards intensity or density.

SUGGESTED FINDINGS FOR APPROVAL - ZONING TEXT AMENDMENT NO. 09-002:

1. Zoning Text Amendment No. 09-002 to amend Section 230.96 (Wireless Communication F acilities)
of the Huntington Beach Zoning and Subdivision Ordinance is consistent with the goals, obj ectives,
policies, general land uses and programs specified in the General Plan including:

A. Land Use Element

Policy LU 1.1.1: Establish incentives for the development of uses to support the needs and reflect
the economic demands of City residents and visitors.

Goal LU 2: FEnsure that development is adequately served by transportation infrastructure, utility
infrastructure, and public services.

Goal LU 4: Achieve and maintain high quality architecture, landscape, and public open spaces in
the City.

Objective LU 9.2; Provide for the preservation of existing residential neighborhoods.

B. Utilities Element

Goal U 5: Maintain and expand service provision to City of Huntington Beach residences and
businesses.

Objective U 5.1: FEnsure that adequate natural gas, telecommunication and electrical systems are
provided.

Policy U 5.1.1; Continue to work with service providers to maintain current levels of service and
facilitate improved levels of service.
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C. Coastal Elemeni

Policy C 4.2.4; Wireless communication facilities shall be sited, to the maximum extent feasible,
to minimize visual resource impacts. Minimization may be accomplished through one or more of
the following techniques: co-locating antennas on one structure, stealth installations, locating
facilities within existing building envelopes, or minimizing visual prominence through colorization
or landscaping and removal of facilities that become obsolete.

D. Economic Development Element

Policy ED 2.3.1: Strive to reduce all discretionary permit and licensing processing time.

The proposed ZTA will continue to allow WCF's in most zoning districts subject to City approval to
service the needs of the residents, businesses, and visitors and continue to provide processing
incentives for those facilities that meet certain development standards, It continues to encourage
WCFs to use stealth techniques and requires all associated buildings or structures to be compatible
with the surrounding environment. It will provide for the preservation of existing residential
neighborhoods by elevating the approval process through a conditional use permit requirement for all
ground mounted and utility mounted WCFs.

2. In the case of a general land use provision, the change proposed is compatible with the uses authorized
in, and the standards prescribed for, the zoning district for which it is proposed. Zoning Text
Amendment No. 09-002 will revise the citywide wireless communication facilities ordinance. It will
not affect the zoning of any property or the allowed uses and development standards of any zoning
district.

3. A community need is demonstrated for the change proposed. Zoning Text Amendment No. 09-002
will reflect the City’s desired approval process and requirements for WCFs in consideration of
maximizing the goals of the General Plan.

4. Tts adoption will be in conformity with public convenience, general welfare and good zoning practice
because Zoning Text Amendment No. 09-002 will continue to altow WCFs throughout most of the
city while protecting the community’s general welfare and quality of life through the new permitting
and entitiement process.

PC Staff Report — 12/13/11 Attachment No. 1.2



ORDINANCE NO.

AN ORDINANCE OF THE CITY OF HUNTINGTON BEACH
AMENDING SECTION 230.96 OF THE HUNTINGTON BEACH
ZONING AND SUBDIVISION ORDINANCE
RELATING TO WIRELESS COMMUNICATION FACILITIES

The City Council of the City of Huntington Beach does hereby ordain as follows:

SECTION 1. Section 230.96 of the Huntington Beach Zoning and Subdivision

Ordinance is hereby amended to read as follows:

230.96 Wireless Communication Facilities

A. Purpose. This Section of the Zoning Code is to protect public safety, general welfare, and
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quality of life by regulating the focation, height and physical characteristics and provide for
orderly and efficient placement of Wireless Communications Facilities in the City of
Huntington Beach.

Because of the potential negative aesthetic impacts of Wireless Communications Facilities,
including visual blight and diminution of property value, the City endeavors to locate
antennas within commercial, industrial and other non-residential zones, screen them from
view, and encourage co-location with other Wireless Communication Facilities. However,
the Federal Telecommunications Act, specifically 47 U.S.C. Section 332(c)(7), preempts
local zoning where a Wireless Facility 1s necessary to remedy a significant gap in the
Wireless Provider's service. Consequently, where the City determines that the Facility does
not satisfy City planning and zoning standards, the Wireless Provider may then choose to
establish Federal preemption because (i) a significant gap in wireless coverage exists, and (ii)
there is a lack of feasible altemative site locations. A myriad of factors are involved in
determining if a gap is significant, such as: whether the gap affects a commuter highway; the
nature and character of the area and the number of potential users affected by the alleged lack
of service; whether the signal is weak or nonexistent, and whether the gap affects a
commercial district. Consequently, the City will require scientific evidence from an expert in
the field demonstrating the existence of a significant gap in service, and a lack of feasible
alternative sites. The applicant will be required to pay for the cost of said expert opinion.

. Definitions. For the purpose of this Section, the following definitions for the following terms
shall apply:

1. Accessory Structure. Any structure or equipment that is to be located ancillary to an
antenna or antennas in the establishment and operation of a Wireless Communication
Facility.

7 Co-Location or Co-Located. The location or placement of multiple Wireless
Communication Facilities which are either owned or operated by more than one service
provider at a single location and mounted to a common supporting structure, wall or
building.




3. Completely Stealth. Any Wireless Communication Facility that has been designed to
completely screen all aspects of the facility including appurtenances and equipment from
public view. Examples of completely stealth facilities may include, but are not limited
to, architecturally screened roof mounted antennas, fagade mounted antennas treated as
architectural elements to blend in with the existing building, church steeples, fire towers,
and flag poles and light standards of a typical diameter.

4. Ground Mounted Facility. Any wireless antenna that is affixed to a pole, tower or other
freestanding structure that is specificaily constructed for the purpose of supporting an
antenna.

5 Microwave Communication. The transmission or reception of radio communication at
frequencies of a microwave signal (generally, in the 3 GHz to 300 GHz frequency
spectrumy).

6. Modified Facility. An existing Wireless Communication Facility where the antennas
and/or supporting structure are proposed to be altered in any way from their existing
condition, including like-for-like replacement but excluding co-location.

7 Pre-existing Wireless Facility. Any Wireless Communication Facility for which a
building permit or conditional use permit has been properly issued prior to the effective
date of this ordinance, including permitted wireless antennas that have not yet been
constructed so long as such approval is current and not expired.

8. Public Right-of-Way The area across, along, beneath, in, on, over, under, upon, and
within the dedicated public alleys, boulevards, courts, lanes, places, roads, sidewalks,
streets, ways, private streets with public access easements within the City’s boundaries,
and City owned properties, as they now exist or hereafter will exist.

9. Roof Mounted. Any wircless antenna directly attached or affixed to the roof of an
existing building, water tank, tower or structure other than a telecommunications tower.

10. Stealth Techniques. Any Wireless Communication Facility, including any appurtenances
and equipment, which is designed to blend into the surrounding environment. Examples
of Stealth Technique include, but are not limited to, monopalms/monopines.

11. Utility Mounted. Any wireless antenna mounted to an existing above-ground structure
specifically designed and originally installed to support utilities such as but not limited to
clectrical power lines, cable television lines, telephone lines, non-commercial wireless
service antennas, radio antennas, strect lighting but not traffic signals, recreational
Facility lighting, or any other utility which meets the purpose and intent of this definition.

12. Wall Mounted. Any wireless antenna mounted on any vertical or nearly vertical surface
of a building or other existing structure that is not specifically constructed for the purpose
of supporting an antenna (including the exterior walls of a building, an existing parapet,
the side of a water tank, the face of a church steeple, or the side of a freestanding sign)
such that the highest point of the antenna structure is at an elevation equal to or lower
than the highest point of the surface on which it 1s mounted.
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C.

13 Wireless Communication Facility or Facility or Wireless Antenna. An antenna structure
and any appurtenant facilities or equipment that transmits electronic waves or is used for
the transnission or receipt of signals that are used In connection with the provision of
wireless communication service, including, but not limited to digital, cellular and radio
service.

Applicability. This ordinance shall apply to all Wireless Communication Facilities which
are erected, located, placed or modified within the City of Huntington Beach.

D. Exceptions. The following Wireless Communication Facilities shall be exempt from this
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Ordinance.

1. Any Facility, which is subject to a previously approved and valid entitlement, may be
modified within the scope of the applicable permit without complying with these
regulations. However, modifications outside the scope of the valid entitlement or any
modification to an existing facility that does not have a previously approved and vahd

entitlement is subject to the requirements of this ordinance.

2. Any antenna structure that is one meter (39.37 inches) or less in diameter that is
designed to receive direct broadcast satellite service, including direct-to-home satelhite
service for television purposes, as defined by Section 207 of the Telecommunication Act
of 1996, Title 47 of the Code of Federal Regulations, and any interpretive decisions
thereof. :

[N

. Any antenna structure that is two meters (78.74 inches) or less in diameter located in
commercial or industrial zones and is designed to transmit or receive radio communication
by satellite antenna.

4. Any antenna structure that is one meter (39.37 inches) or less in diameter or diagonal
measurement and is designed to receive Multipoint Distribution Service, provided that no
part of the antenna structure extends more than five (5) feet above the principle building
on the same lot. .

5. Any antenna structure used by authorized amateur radio stations licensed by the FCC.

Process to Install and Operate Wireless Communication Facilities.

No Facility shall be installed anywhere in the City without first securing either a Wireless
Permit or a Conditional Use Permit as required below.

1. Wireless Permit Application. The applicant shall apply to the Planning and Building
Department for a Wireless Permit by submitting a completed Wireless Permit Application
(“Application”) and paying all required fees. The Application shall be in the form
approved by the Director, and at a minimum shall provide the following information:

a. Precise location of the Facility.

b, Evidence that the Facility is compatible with the surrounding environment or that the
facility is architecturally integrated into a structure.

¢ Evidence that the facility is screened or camouflaged by existing or proposed
topography, vegetation, buildings or other structures as measured from beyond the
boundaries of the site at eye level (six feet).

Ll




d. Evidence that the massing and location of the proposed facility are consistent with
surrounding structures and zoning districts.

e. Evidence that no portion of the Facility will encroach over property lines.

£ Property owner authorization or evidence of fee ownership of property where the
Facility will be installed. In the case of City-owned property or any public right-of-
way, the applicant shall provide a license, lease, franchise, or other similar agreement
from the City to place any Facility over, within, on, or beneath City property or right-
of-way.

g. Locations of all other Wireless Antennas within 1,000 feet of a proposed ground
mounted facility. Co-location of ground mounted facilities shall be required where
feasible whenever such a facility is proposed within 1,000 feet of any existing
Wireless Antenna.

h. Any other relevant information as required by the Director of Plenning and Building.

The Planning and Building Department will initially review and determine if the
Application is complete. The City may deem the Application incomplete and require re-
submittal if any of the above information is not provided.

2 Director Approval. Following submittal of a complete Application, the City wall
determine whether the Facility may be approved by the Director or whether a Conditional
Use Permit or other entitlement js required. Wireless Permit applications will be
processed based upon the location and type of antennas defined in herein. Although said
classifications are assigned at project intake, a re-evaluation of antenna classifications may
occur at any point in the process including at the time of review by the Director, Zoning
Administrator, Planning Commission or City Council.

A Facility not subject to any other discretionary approval may be administratively
approved by the Director by issuing a Wireless Permit if it is:

a. Co-located on an existing approved Wireless Facility, does not exceed the
existing Wireless Facility heights, and employs Stealth Techniques such that the
co-located Wireless Facility is compatible with surrounding buildings and land
uses; or

b. A modified Facility that complies with the base district height limit plus up to an
additional 10 feet of height as permitted in Section 230.72 and compatible with
surrounding buildings and land uses by incorporating stealth techniques; or

c. A Facility that complies with the base district height limit plus up to an additional
10 feet of height as permitted in Section 230.72, is Completely Stealth, and is not
ground or utility mounted.

The Director may require conditions of approval of the Facility in order to minimize
adverse health, safety and welfare impacts to the community.
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A decision of the Director to grant a Wireless Permit shall become final ten (10) days
following the date of the decision unless an appeal to the Planning Commission is filed as
provided in Chapter 248 of the Huntington Beach Zoning and Subdivision Ordinance
{HBZSO).

The Director shall issue findings of approval that the Facility meets the above criteria and
is not a detriment to the health, safety and welfare of the community.

3. Zoning Administrator Approval. In the event the Director determines that the applicant
does not meet the requirements for Director approval of a Wireless Permit, then the
applicant shall appty for a Conditional Use Permit (CUP) to the Zoning Administrator
pursuant to Chapter 241 of the HB7SO. Notwithstanding any other provisions of the
HRBZSO, any new ground or utility mounted wireless facilities shall be required to obiain a
CUP. CUP applications shall also include the same information required under subsection
E.1.

The Zoning Administrator may require, as a condition of approval of the CUP that the
applicant minimize significant adverse impacts to the community and public visual
resources by incorporating one or more of the following into project design and
construction:

a. Completely Stealth installations;

b. Stealth Techniques;

c. Co-location and locating Facilities within existing building envelopes;
4 Colorization or landscaping to minimize visual prominence; and/or

e. Removal or replacement of Facilities that are obsolete.

Further conditions of approval of a facility CUP may be imposed as provided in Chapter
241 of the HBZSO. The Zoning Administrator’s decision may be appeated to the
Planning Commission in accordance with Chapter 248 of the HBZSO.

4. Design Review. Design review shall be required for any Wireless Communication
Facilities pursuant to the HBZSO as well as those located on public right-of-way and on or
within 300 feet of a residential district or use in the City.

Notwithstanding any other provisions of the HBZSO0, design review is not required for
Wireless Communication Facilities that may be approved by the Director pursuant to
subsection E.2 (Director Approval) above and have any appurtenant facilities and
equipment located underground or within an existing building or existing enclosure.

F. Applicant May Assert Federal Preemption At Time of Appeal To Planning Commission.

1. Ifthe decision on the Wireless Permit or Conditional Use Permit is appealed (either by
applicant or an aggrieved party) to the Planning Commission, the Applicant may assert
that Federal Law preempts the City from denying the application because denial would
effectively prohibit Wireless Service. The applicant shall pay a Denial of Effective
Service appeal fee in an amount 1o be established by City Council Resolution, which

amount shall be the estimated cost for the City to retain an independent, qualified
consultant to evaluate any technical aspect of a proposed Wireless Communications
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Facility, including, but not limited to, issues involving whether a significant gap in
coverage exists. A Denial of Effective Service appeal must be submitted prior to the
expiration of the appeal period for a Wireless Permit or Conditional Use Permit.

The Director shall establish the form of the Denial of Effective Service appeal. Ata
minimum, the Applicant shall provide the following information as part ol its appeal:

In order to prevail in establishing a significant gap in coverage claim the applicant shail
establish at minimum the following based upon substantial evidence:

a. Evidence demonstrating the existence and nature of a significant gap in service in
the vicinity of the proposed Facility, including but not limited to whether the gap
pertains to residential in-building, commercial in-building coverage, in-vehicle
coverage, and/or outdoor coverage.

o

_ Evidence demonstrating that the applicant has pursued other feasible sites for
locating the Facility, but that they are unavailable on commercially practicable
terms.

¢. Fvidence demonstrating the radio frequency signal strength transmission
requirements and objectives that the applicant has established for the Southern
California region, and for the City of Huntington Beach.

o

. Radio frequency propagation maps demonstrating actual transmission levels in the
vicinity of the proposed Facility site, and any altemnative sites considered.

44

. Radio frequency drive tests demonstrating actual transmission levels in the vicinity
of the proposed Facility site, and any alternative sites considered.

=h

Reports regarding the applicant’s monthly volume of mobile telephone calls
completed, not completed, dropped, handed-off, not handed-off, originated and
not originated for the signal area to be covered by the proposed Facility.

. Any proprietary information disclosed to the city or the consultant is deemed not to
be a public record, and shall remain confidential and not to be disclosed to any
third party without the express consent of the applicant, unless otherwise required
by law. In the event the applicant does not provide this information, the City may
conclusively presume that no denial of effective service exists.

uQ

All of the information noted above shall be submitted to the City within 30 days of the
filing of the Denial of Effective Service appeal unless an extension is granted by the
Director.

The Denial of Effective Service appeal shall be considered concurrently with the
Wireless Permit or CUP appeal hearing before the Planning Commission. Prior to the
scheduling of the public hearing on the Wireless Permit or CUP appeal, the City Attorney
shall be authorized to issue administrative subpoenas to compe] production of such
documents, testimony and other evidence relevant to the applicant’s denial of effective
service claims.




G. Wireless Communication Facility Standards. The following standards shall apply to all

wireless communication facilities:

1.

g

Screening. All screening used in conjunction with a wall or roof mounted Wireless
Anterma shall be compatible with the architecture of the building or other structure to
which it is mounted, including color, texture and materials. All ground or uiility mounted
facilities shall be designed to blend into the surrounding environment, or architecturally
integrated into a building or other concealing structure.

Bquipment/Accessory Structures. All equipment associated with the operation of the
Wircless Antenna, inctuding but not limited to transmission cables, shall be screened in a
manner that complies with the development standards of the zoning district in which such
equipment is located and Section 230.76. Screening materials and support structures
housing equipment shall be architecturally compatible with surrounding structures by
duplicating materials and design In a manner as practical as possible. Chain link
fencing and barbed wire are prohibited.

General Provisions. All Wireless Communication Facilities shall comply with the
Huntington Beach Urban Design Guidelines.

Building Codes: To ensure the structural integrity of Wireless Communication Facilities,
the owners of a Facility shall ensure that it is maintained in compliance with standards
contained in applicable state or local building codes and the applicable standards for

facilities that are published by the Electronic Industries Association, as amended from
time to time.

Co-Location: Co-location of ground mounted facilities shall be required where feasible
whenever such a facility is proposed within 1,000 feet of any existing Wireless Antenna.

Federal and State Requirements: All Wireless Communication Facilities must meet or
exceed current federal and state laws, standards and regulations of the FCC, and any
other agency of the federal or state government with the authority to regulate Wireless
Communication Facilities.

Interference: To eliminate interference, at all times, other than during the 24-hour cure
period, the applicant shall comply with all FCC standards and regulations regarding
interference and the assignment of the use of the radio frequency spectrum. The
applicant shall not prevent the City of Huntington Beach or the countywide system from
having adequate spectrum capacity on the City’s 800 MHz voice and data radio
frequency systems. The applicant shall cease operation of any Wireless Antenna causing
interference with the City’s facilities immediately upon the expiration of the 24-hour cure
period until the cause of the interference is eliminated.

Lighting: Al outside lighting shall be directed to prevent “spillage” onto adjacent
properties, unless required by the FAA or other applicable authority, and shall be shown
on the site plan and elevations.

Maintenance: All facilities and appurtenant equipment including landscaping shall be
maintained to remain consistent with the original appearance of the Wireless Antenna.
Ground mounted facilities shall be covered with anti-graffiti coating.

10. Monitoring: The applicant shall provide a copy of the lease agreement between the
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11. Signs: The Wireless Antenna shall not bear any signs or advertising devices other than
owner identification, certification, warning, or other required seals of signage. (3568-8/02,

12. Landscaping: Tandscape planting, irrigation and hardscape improvements may be
imposed depending on the location, the projected vehicular traffic, the impact on existing
facilities and landscape areas, and the visibility of the proposed Wireless Antenna.
Submittal of complete landscape and architectural plans for review and approval by the
Directors of Public Works and Planning and Building Departments may be required.

13. Utility Agreement: If the proposed facility will require clectrical power or any other
utility services to the site, the applicant will be required to fumish the City’s Real Estate
Services Manager either a drafted utility franchise agreement between the City of
Huntington Beach and the applicant to place those hnes in the public right-of-way, or a

written statement from the utility company that will be supplying the power ot other
services, that they accept all responsibility for those lines in the public right-of-way.

Facilities in the Public Richt-of-Way. Any Wireless Communication Facility to be placed
over, within, on or beneath the public right-of-way shall comply with the Undergrounding
Ordinance (Chapter 17.64 of HBMC).

Facility Removal. Wireless communication facilities affecting the public view and/or located
in areas designated Water Recreation, Conservation, Parks and Shoreline, and Public Right
of Ways shall be removed in its entirety within six (6) months of termination of use and the
site restored to its natural state.

T. Cessation of Operation.

00-2009.002/73032 3

1. Abandonment. Within thirty (30) calendar days of cessation of operations of any
Wireless Communication Facility approved under this Section, the operator shall notify
the Director in writing. The Wireless Antenna shall be deemed abandoned pursuant to
the following sections unless:

a. The City has determined that the operator has resumed operation of the Wireless
Commurication Facility within six (6) months of the notice; or

b. The City has received written notification of a transfer of the Wireless
Communication Facility.

2. City Initiated Abandonment: A Wireless Antenna that is inoperative or unused for a
period of six (6) continuous months shall be deemed abandoned. Written notice of the
City’s determination of abandonment shall be provided to the operator of the Wireless
Antenna and the owner(s) of the premises upon which the antenna s located. Such notice
may be delivered in person, or mailed to the address(es) stated on the permit application,
and shall be deemed abandoned at the time delivered or placed in the mail.

3. Removal of Abandoned Wireless Antenna: The operator of the Wireless Antenna and the
owner(s) of the property on which it is located, shall within thirty (30) calendar days after
notice of abandonment is given either (1) remove the Wireless Antenna in its entirety and




restore the premises, or {2) provide the Director with written objection to the City’s
determination of abandonment.

a. Any such objection shall include evidence that the Wireless Antenna was in use
during the relevant six- (6) month period and that it is presently operational. The
Director shall review all evidence, determine whether or not the Facility was properly
deemed abandoned, and provide the operator notice of its determination.

b. At any time after thirty-one (31) calendar days following the notice of abandonment,
or immediately following a notice of determination by the Director, if applicable, the
City may remove the abandoned Wireless Antenna and/or repair any and all damage
to the premises as necessary to be in compliance with applicable codes. The City
may, but shall not be required to, store the removed Antenna (or any part thereof).
The owner of the premises upon which the abandoned Antenna was located, and all
prior operators of the Antenna, shall be jointly liable for the entire cost of such
removal, repair, restoration and/or storage, and shall remit payment to the City
promptly after demand thereof is made. The City may, in lieu of storing the removed
Wireless Antenna, convert it to the City’s use, sell it, or dispose of it in any manner
deemed appropriate by the City.

SECTION 2. This ordinance shall become effective 30 days after its adoption.

PASSED AND ADOPTED by the City Council of the City of Huntington Beachata

regular meeting thereof held on the day of ,20
Mayor
ATTEST: APPROVED AS TO FORM: %
City Clerk )  Clty Attorney 7N - 1-23-4
REVIEWED AND APPROVED: INITIATED AND APPROVED:
City Manager Director of Planning and Building
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LEGISLATIVE DRAFT

Citv of Huntington Beach

Zoning Text Amendment No. (9-002
(December 2011)

230.96 Wireless Communication Facilities

A. Purpose. Fhe purpese-of thisThis Section of the Zoning Code is to encenrage-and-facilitate
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st protect the-public safety, general welfare, and quality of life by
regulating the location. height and physical characteristics and provide for orderly and
efficient placement of Wireless Communications Facilities in the City of Huntington Beach.
(B3779-10/07

B
noAH.
]

Because of the potential negative aesthetic impacts of Wireless Communications Facilities.

| B.

including visual blicht and diminution of property value. the City endeavors to locate
antennas within commercial, industrial and other non-residential zones, screen them from
view. and encourage co-location with other Wireless Communication Facilities. However,
the Federal Telecommunications Act. specifically 47 U.S.C. Section 332(cH 7). preempts
local zonine where a Wireless Facility is necessary to remedy a significant gap in the
Wireless Provider’s service. Consequently, where the City determines that the Facility does
not satisfy City planning and zoning standards, the Wireless Provider may then choose to
establish Federal preemption because (i) a significant gap in wireless coverage exists. and (ii)
there is a lack of feasible alternative site locations. A mvriad of factors are involved in
determinine if a gap is significant, such as: whether the gap affects a commuter highwayv: the
nature and character of the area and the number of potential users affected by the alleged lack
of service: whether the signal is weak or nonexistent. and whether the gap affects a
commercial district, Consequently. the City will require scientific evidence from an expert in
the Feld demonstrating the existence of a significant gap in service, and a lack of feasible
alternative sites. The applicant will be required to pay for the cost of said expert opinion.

Definitions. For the purpose of this sSection, the following definitions for the following
terms shall apply: (3568-9/02)

1. Accessory Structure. Any structure or equipment that is to be located ancillary to an
antenna or antennas in the establishment and operation of a wireless conununteation
facilite Wireless Communication Facility. (3568-9/02)

7 __ 2 (o-Location or Co-Located. The location or placement of multiple
antennas Wireless Communication Facilities which are either owned or operated by more
than one service provider at a single location and mounted to a common supporting
structure, wall or building. (3568-9/02)

3. — 3 Completely Stealth. Any Wireless Communication Facility—Any stealth-faeility
that has been designed to completely screen all aspects of the facility including
appurtenances and equipment from public view. Examples of completely stealth
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facilities may include, but are not limited to. architecturally screened roof- mounted
antennas, facade mounted antennas treated as architectural elements to blend in with the
existing building, flagpetes;church steeples, fire towers, and flag poles and light
standards-—3ss8-s/02 27791007 of a typical diameter.

4 —4—Ground Mounted Facility. Any wireless antenna that is affixed to a pole, tower or
other freestanding structure that is specifically construcied for the purpose of supporting
an antenna. (3568-9/02, 3779-10/07)

5. — 5 Microwave Communication. The transmission or reception of radio
communication at frequencies of a microwave signal (generally, in the 3 GHz to 300
GHz frequency spectrum). (3568-9/02)

6. ——6—Modified Facility. An existing Wireless Communication Facility where the
antennas and/or supporting structure are proposed to be altered m any way from their
existing condition, including like-for-like replacement but excluding co-location,

£.7 Pre-cxisting Wireless Facility. Any wirelesscommunieation-facility Wireless
Communication Facility for which a building permit or conditional use permit has been
properly issued prior to the effective date of this ordinance, including permitted
faciliteswireless antennas that have not yet been constructed so long as such approval is
current and not expired. (3568-9/02)

o

8. —7Public Right-of-Way The area across, along, beneath, in. on, over, under, upon,

and within the dedicated public alleys, boulevards, courts, lanes. places roads. sidewalks,
streets. ways. private streets with public access easements within the Citv’s boundaries,
and Cily owned propertics. as thev now exist or hereafter will exist.

2.9 Roof Mounted. Any wireless antenna directly attached or affixed to the roof of an
existing building, water tank, tower or structure other than a telecommunications tower.
(3568-9/02)

214, — 8 Stealih FaeiliteorTechniques. Any wiseless-communieation-facthity Wireless
Communication Facility, including any appurtenances and equipment, which is designed
to blend into the surrounding environmentypieakiy; is-arehi '

. o e : . Examples of
HStealth Technigue include, but are not limited to,

monopalms/monopines. (3568-9/02)

—5

211, Utility Mounted. Any wireless antenna mounted to an existing above-ground
structure specifically designed and originally installed to support utilities such as but not
limited to electrical power lines, cable television lines, telephone lines, non-commercial
wireless service antennas, radio antennas, street lighting but not traffic signals,
recreational fFacility lighting, or any other utility which meets the purpose and intent of
this definition.- (3568-9/02. 3779-10/07)

— —(3568.9/02 3770-40/07)

——30-

16-12. Wall Mounted. Any wireless antenna mounted on any vertical or nearly vertical
surface of a building or other existing structure that is not specifically constructed for the
purpose of supporting an antenna (including the exterior walls of a building, an existing
parapet, the side of a water tank, the face of a church steeple, or the side of a freestanding
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sign) such that the highest point of the antenna structure is at an elevation equal to or
lower than the highest point of the surface on which it is mounted. (3568-9/02, 3779-10/07)

1113, — 4 1-Wireless Communication Facility or Facility: or Wireless Antenna. An

antenna structure and any appurtenant facilities or equipment that transmits electronic
waves or is used for the fransmission or receipt of signals that are used in connection with
the provision of wireless communication service, including, but not limited to digital,

cellular and radio service.—(3565-9/02-3778-10/07}

-C. Applicability.

1 Allwireless communication-faeilities This ordinance shall apply to all Wireless
Communication Facilities which are erected, located, placed-eonstrueted or modified within

the City of Huntington Beach

——eT1} Exceptions. The following Wireless Communication Facilities shall be
exempt from this Ordinance.

1. Any {Facility, which is subject to a previously approved and valid eeaditional-use
perprtentitlement, may be modified within the scope of the applicable permit without
complying with these regulations and-guidelines- Mediticattons. However, modifications
outside the scope of the valid it i wi ! ittalentitlement or
any modification to an existing facility that does not have a previously approved and valid
entitlement is subject to the Tequirements of a Witeless Permit-apphcation—this ordinance.

(3568-0/02,3779-10/07)
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2. Any antenna structure that is one meter (39.37 inches) or less in diameter andthat is

—_designed to receive direct broadeast satellite service, including direct-to-home satellite
service for television purposes, as defined by Section 207 of the Telecommunication Act
of 1996, Title 47 of the Code of Federal Regulations, and any interpretive decisions

thereofissued-by-the Federal Communications Commission (F66)--3568-9/02),
3. b—Any antenna structure that is two meters (78.74 inches) or less in diameter
located in

__commercial or industrial zones and is designed to transmit or receive radio communication
by satellite antenna. 2568-9/02;

4. e—Any antenna structure that is one meter (39.37 inches) or less in diameter
or diagonal
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___measurcment and is designed to receive Multipoint Distribution Service, provided that no
part of the antenna structure extends more than five (5) feet above the principle building
on the same lot. @568-902)

— 5. Any antenna structure used by authorized amateur radio stations licensed by
the FCC. (3566-9/62)

P—
E. Process to Install and Operate Wireless Permit Reeuired—Communication Facilities.

No witeless-communication-faeility-Facility shall be installed anywhere in the City without
submission-offirst securing either a Wireless Permit or a Conditional Use Permit as required

below.

1. Wireless Permit Application-that-demenstrates-that the-antenna-is-tocatedin-the east
ebtrusive loeationfeasible so-as-. The applicant shall apply to elisinate-any-gapinserviee
and alseineludesthe Plannine and Building Department for a Wireless Permit by
submittine a completed Wireless Permit Application (“Application”) and paying all
required fees. The Application shall be in the form approved by the Director, and at a
minimum shall provide the following information:—3778-10/07

. = = ¢ 2-: A o 2Saia0 oot O

e

a. 2 CompatibilityPrecise location of the Facility.

&b, Evidence that the Facility is compatible with the surrounding environment or that the
facilities arefacility is architecturally integrated into a structure. —g7¢g-10/07)

b0, 3— Sereenine orcamovfagingHvidence that the facility is screened or camouflaged

by existing or proposed topography, vegetation, buildings or other structures as
measured from beyond the boundaries of the site at eye level (six feet).

——3779-10/67)

ed Pvidence that the massine and location of the proposed facility are consistent with
surrounding structures and zoning districts.—¢377e-10/4)

de.5—NoEvidence that no portion of awirelesscommunieationfactlityshall prejeet-the
Facility will encroach over property lines.——377s-10/0%

12

followine Property owner authorization or evidence of fee ownership of property
where the Facility will be installed. In the case of City-owned property or amny public
rieht-of-way. the applicant shall provide a license. lease, franchise, or other similar
agreement from the City to place any Facility over, within. on. or beneath City
property or right-of-way.
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g, Locations of all other Wireless Antennas within 1.000 feet of a proposed ground
mounted facility. Co-location of sround mounted facilities shall be required where
feasible whenever such a facility is proposed within 1.000 feet of any existing
Wireless Antenna.

h.  Anv other relevant information to-the-Pelieeas required by the Director of Planning
and Building.

The Planning and Building Department feewill initially review:—{s7z9-+0/07; and
determine if the Application is complete. The City may deem the Application incomplete

and require re-submittal if any of the above information is not provided.

s rrod
2. Director Approval. Following submittal of a complete Application, the City will
determine whether the Facility mav be approved by the Director or whether a Conditional
Use Permit or other entitlement is required. Wireless Permit applications will be
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rocessed based upon the location and tvpe of antennas defined in herein. Although said

P

a re-evaluation of antenna classifications may

classifications are assigned at project intake.

occur at any point in the process including at the time of review by the Director, Zoning,

Administrator. Planning Commission or City Council.

al may be administratively

A Facilitv not subject to any other discretionary approv

approved by the Director by issuing a Wireless Permit if it is:

a. Co-located on an existing approved Wireless Facility. does not exceed the

and employs Stealth Techniques such that the
atible with surrounding buildings and land

existing Wireless Facility heights.
co-located Wireless Facility is comp

uses; or

A modified Facility that arer—(3776-10/0%
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o a AsThe Director may require conditions of approval of the Facility in order
to minimize adverse health, safety and welfare impacts to the COmImMunity.

A decision of the Director to crant a Wireless Permit shall become final ten (10) days
following the date of the decision unless an appeal to the Planning Commission is filed ag
provided in Chapter 248 of the Huntington Beach Zoning and Subdivision Ordinance

(HBZSO).

The Director shall issue findings of approval that the Facility meets the above criterig and
is not a detriment to the health. safety and welfare of the community.

3. Zoning Administrator Approval. _In the event the Director determines that the applicant
does not meet the requirements for Director approval of a Wireless Permit, then the
applicant shall apply for a Conditional Use Permit (CUP) to the Zoning Administrator
pursuant to Chapter 241 of the HBZSO. Notwithstanding any other provisions of the
IBZS0. any new eround or utility mounted wireless facilities shall be required to obtain a
CUP. CUP applications shall also include the same information required under subsection
E.L ‘

The Zonine Administrator may require, as a condition of approval of the CenditionalEse
Permit; CUP that the Zening Administratorshalt-applicant minimize significant adverse
impacts to_the community and public visual resources by incorporating one or more of the
following into project design and construction:—z778-16i67)

——a. Completely Stealth installations;—{a770-46/0%

——ii

b, Stealth Techniques;

c. Co-location and locating £Facilities within existing building envelopes; (2779-10/6%

133 ALtz i e e a st e e thymob anlarieats o
p A ot pronmmeiioe oot sl COTOTIZ Tt

d. Colorization or landscaping;—a7ze-40/07) to minimize visual prominence: and/or

#ve.Removal or replacement of fFacilities that beeemeare obsolete.—f3778-1007)

_a.Further conditions of approval of a facility CUP may be imposed as provided in
Chapter 241 of the HBZSQO. The Zoning Administrator’s decision mayv be appealed to the
Plannine Commission in accordance with Chapter 248 of the HBZSO.

4. Desion Review. Design review shall be required for any wirelesscomnunication
Faeilitios Wireless Communication Facilities pursuant to the HBZSO as well as those
located inredevelepment-areass-on public right-of-ways—in-OS-PRand PS-zones; in-areas
gubjectio-speeifie-plans—way and on or within 300 feet of a residential district;and or use

in areas-desiepated-bythe City-Ceuneil—Design,

Notwithstanding anv other provisions of the HBZSO, design review is not required for

; ication faciities Wireless Communication Facilities that eenply-swith
mav be approved by the Director pursuant to subsection +-E.2 (Director Approval) above
and have any appurtenant facilities and equipment located underground or within an
existing building or existing enclosure.

| F. Applicant May Assert Federal Preemption At Time of Appeal To Planning Commission.
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1. Tf the decision on the Wireless Permit or Conditional Use Permit is appealed (either by
applicant or an aggricved party) to the Planning Commission. the Applicant may assert
that Federal Law preempts the City from denying the application because denial would
effectively prohibit Wireless Service. The applicant shall pay a Denial of Effective
Service appeal fee in an amount to be established by City Council Resolution, which
amount shall be the estimated cost for the City to retain an independent. qualified
consultant to evaluate any technical aspect of a proposed Wireless Communications
Facility. including, but not limited to, issues involvine whether a significant gap in
coverace exists. A Denial of Effective Service appeal must be submitted prior to the
expiration of the appeal period for a Wireless Permit or Conditional Use Permit.

2 The Director shall establish the form of the Denial of Effective Service appeal, Ata
minimum, the Applicant shall provide the following information as part of its appeal:

In order to prevail in establishing a significant gap in coverage claim the applicant shall
establish at minimum the following based upon substantial evidence;

a. Bvidence demonstrating the existence and nature of a significant gap in service in
the vicinitv of the proposed Facility, including but not limited to whether the gap
pertains to residential in-building, commercial in-building coverage, in-vehicle
coverage, and/or outdoor coverage.

b. Evidence demonstrating that the applicant has pursued other feasible sites for
locating the Facility, but that they are unavailable on commercially practicable
terms.

c. Evidence demonstrating the radio frequency sienal strength transmission
requirements and objectives that the applicant has established for the Southern
California region, and for the City of Huntington Beach.

d. Radio frequency propagation maps demonstrating actual transmission levels in the
Vicinity of the proposed Facility site. and any alternative sites considered.

e. Radio frequency drive tests demonstrating actual transmission levels in the vicinity
of the proposed Facility site, and any alternative sites considered.,

f Reports regarding the applicant’s monthlv volume of mobile telephone calls
completed, not completed. dropped. handed-off. not handed-off, originated and
not oricinated for the signal area to be covered by the proposed Facility.

g. Any proprietary information disclosed to the city or the consultant is deemed not (0
be a public record. and shall remain confidential and not to be disclosed to any
third party without the express consent of the applicant. unless otherwise required
by law. In the event the applicant does not provide this information. the City may
conclusively presume that no denial of effective service exists.

All of the information noted above shall be submitted io the Citv within 30 days of the
filing of the Denial of Effective Service appeal unless an extension js granted by the
Director.

3. The Denial of Effective Service appeal shall be considered concurrently with the
Wireless Permit or CUP appeal hearing before the Planning Commission. Prior to the
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scheduling of the public hearing on the Wireless Permit or CUP appeal. the City Attorney
shall be authorized to issue admimistrative subpoenas to compel production of such
documents. testimony and other evidence relevant to the applicant’s denial of effective
service claims.

G. Wireless Communication Facility Standards:, The following standards shall apply to all
wireless communication facilities; —(3779-10/07)

—1. Aestheties:

o Eaeilitv=Screening. All screening used in conjunction with a wall or roof
mounted faeilityWircless Antenna shall be compatible with the architecture of the
building or other structure to which it is mounted, including color, texture and materials.
All ground or utility mounted facilities shall be designed to blend into the surrounding
environment, or architecturally integrated into a building or other concealing structure.
(3568-9/02) -

2. Equipment/Accessory Structures:, All equipment associated with the
operation of the faetlity Wireless Antenna, including but not limited to transmission
cables, shall be screened in a manner that complies with the development standards of the
zoning district in which such equipment is located: and Section 230.76. Screening
materials and support structures housing equipment shall be architecturally compatible
with surrounding structures by duplicating materials and design in a manner as practical
as possible. Hehain Chain link isgsed, then itmustbevinyl eeatedfencing and net

inelude-barbed wire are prohibited. (3568-6/02)

¢3. General Provisions:, All Wireless Communication Facilities shall comply
with the Huntington Beach Urban Design Guidelines. (3568-9/02)

—24. Building Codes: To ensure the structural integrity of wireless-communication
freilitiesWireless Communication Facilities, the owners of a fFacility shall ensure that it
is maintained in compliance with standards contained in applicable state or local building
codes and the applicable standards for facilities that are published by the Electronic
Industries Association, as amended from time to time. (3568-6/02)

tha

P
J

P

o oo IR Tt LoN L St o foeTatt)
rodovana ooty oryvaol

—45. Co-Location: Co-location of ground mounted facilities shall be required
where feasible whenever such a facility is proposed within 1.000 feet of anv existing
Wireless Antenna.

Federal and State Requirements: All Wireless Communication Facilities must meet or

exceed current federal and state laws, standards and regulations of the FCC, and any

other agency of the state-federal or federak-state government with the authority to regulate
e | st Eai]

o~

LHesWireless Communication Facilities. (3568-9/02)

7. Interference: To eliminate interference. at all times. other than during the 24-hour cure
period. the applicant shall comply with all FCC standards and regulations regarding
Tnterference and the assienment of the use of the radio frequency spectrum. The
anphicant shall not prevent the City of Huntington Beach or the countywide gvstem from
havine adeguate spectrum capacity on the City’s 800 MHz voice and data radio
frequency svstems. —5The applicant shall cease operation of any Wireless Antenna
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causing interference with the City’s facilities immediately upon the expiration of the 24-
hour cure period until the cause of the interference is eliminated.  (3778-10/07)

8. Lichting: All outside lighting shall be directed to prevent “spillage” onto adjacent
properties, unless required by the FAA or other applicable authority, and shall be shown
on the site plan and elevations. (3568-5/02, 3779-10/07)
| —69. Maintenance: All facilities and appurtenant equipment including landscaping

shall be maintained to remain consistent with the original appearance of the
l facility=Wireless Antenna. Ground mounted facilities shall be covered with anti-graftiti
coating. (3568-9/02, 3779-10/07)

| —710. Monitoring: Ferallwireless-communieationfacilities-theThe applicant shall
provide a copy of the lease agreement between the property owner and the applicant prior
I to the issuance of a building permit. (3568-6/02,-3779-10667

—3811. - Sions: The faeilievWireless Antenna shall not bear any signs or advertisin
: D1ZI8 Aty A TRC TIna 3 ) Y S1gns ot a £
devices other than owner identification, certification, warning, or other required seals of

Signage.— (3568-9/02, 3779-10/07)

{3B88-2/a2 3779-10/07}

15

12. Landscaping: Landscape planting, irrigation and hardscape improvements may be
imposed depending on the location, the projected vehicular traffic, the impact on existing
facilities and landscape areas, and the visibility of the proposed faeility-Wireless
Antenna. Submittal of complete landscape and architectural plans for review and
approval by the Directors of Public Works and Planning and Building Departments may
be required.  (3779-10/07)

H- 13. Utility Agreement: If the proposed facility will require electrical power or
any other utility services to the site, the applicant will be required to furnish the City’s
Real Estate Services Manager either a drafted utility franchise agreement between the
City of Huntington Beach and the applicant to place those lines in the public right-of-
way, or a written statement from the utility company that will be supplying the power or
other services, that they accept all responsibility for those lines in the public right-of-way.

(3779-12/07)
———3776-10/07)
2.

H. Facilities in the Public Right-of-Way. Any wireless-communieation facility-Wireless
Communication Facility to be placed over, within, on or beneath the public right-of-way

shall comply with the fellewing standards:—Undergrounding Ordinance ( Chapter 17.64 of
HBMC). (3558-9/02, 3779-10/07)
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——13 1. Tacility Removal.

— g Wireless communication facilities affecting the public view and/or located in areas
designated Water Recreation, Conservation, Parks and Shoreline, and Public Right of Ways
shall be removed in its entirety within six (6} months of termination of use and the site
restored to its natural state.  {(3779-10/07)

—bJ. Cessation of Operation:.

1. Abandonment. Within thirty (30) calendar days of cessation of operations of any
e eation fact

vived aetlity Wireless Communication Facility approved under this
sSection, the operator shall notify the Plasning DepartmentDirector in writing. The

09-2009.002/63261 Page 11 of 12




facility Wireless Antenna shall be deemed abandoned pursuant to the following sections
unless: (3568-9/02, 3779-10/07)

—+a, The City has determined that the operator has resumed operation of the

wireless commumeation faeility Wireless Communication Facility within six (6)
months of the notice; or (3568-9/02, 3779-10/07)

—2:-b. The City has received written notification of a transfer of wireless
communieation operatersthe Wireless Communication Facility. (3568-9/02, 3779-10/07)

| —e—2. City Initiated Abandonment: A faecility Wireless Antenna that is inoperative or

unused for a period of six (6) continuous months shall be deemed abandoned. Written
notice of the City’s determination of abandonment shall be provided to the operator of the
facility Wireless Antenna and the owner(s) of the premises upon which the faetltyantenna
is located. Such notice may be delivered in person, or mailed to the address(es) stated on
the-faeility permit application, and shall be deemed abandoned at the time delivered or
placed in the mail. (3568-8/02, 3779-10/07)

I —_ d— 3. Removal of Abandoned Faeilit¥Wireless Antenna: The operator of the

facilityWireless Antenna and the owner(s) of the property on which it is located, shall
within thirty (30) calendar days after notice of abandonment is given either (1) remove
the faeilityWireless Antenna in its entirety and restore the premises, or (2) provide the
Planaing DepartmentDirector with written obj ection to the City’s determination of
abandonment. (3779-10/07)

a. Any such objection shall include evidence that the facitity Wireless Antenna was in

use during the relevant six- (6) month period and that it is presently operational. The
Director shall review all evidence, determine whether or not the fFacility was
properly deemed abandoned, and provide the operator notice of its determination.
(3568-9/02, 3779-10/07)

| ——e—Removalby-City— b. At any time after thirty-one (31) calendar days following

I

the notice of abandonment, or immediately following a notice of determination by the
Director, if applicable, the City may remove the abandoned facilityWireless Antenna
and/or repair any and all damage to the premises as necessary (o be in compliance
with applicable codes. The City may, but shall not be required to, store the removed
faetlitvAntenna (or any part thereof). The owner of the premises upon which the
abandoned faeilityAntenna was located, and all prior operators of the faeihitvAntenna,
shall be jointly liable for the entire cost of such removal, repair, restoration and/or
storage, and shall remit payment to the City promptly after demand thereof is made.
The City may, in lieu of storing the removed facilityWireless Antenna, convert it to
the City’s use, sell it, or dispose of it in any manner deemed appropriate by the City.
(3568-0/023779-10/07)
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PROPOSED HBZSO SECTION 230.96

City of Huntington Beach P REVisED
Zoning Text Amendment No. 09-002
(December 2011) EAIETING
N - NEwW

230.96 Wireless Communication Facilities

MOA. Purpose. This Section of the Zoning Code is to protect public safety, general welfare, and
quality of life by regulating the location, height and physical characteristics and provide for
orderly and efficient placement of Wireless Communications Facilities in the City of
Huntington Beach.

Because of the potential negative aesthetic impacts of Wireless Communications Facilities,
including visual blight and diminution of property value, the City endeavors to locate
antennas within commercial, industrial and other non-residential zones, screen them from
view, and encourage co-location with other Wireless Communication Facilitics. However,
the Federal Telecommunications Act, specifically 47 U.S.C. Section 332(c)(7), preempts
local zoning where a Wireless Facility is necessary to remedy a significant gap in the
Wireless Provider’s service. Consequently, where the City determines that the Facility does
not satisfy City planning and zoning standards, the Wireless Provider may then choose to
establish Federal preemption because (i) a significant gap in wireless coverage exists, and (ii)
there is a lack of feasible alternative site locations. A myriad of factors are involved in
determining if a gap is significant, such as: whether the gap affects a commuter highway; the
nature and character of the area and the number of potential users affected by the alleged lack
of service; whether the signal is weak or nonexistent, and whether the gap affects a
commercial district. Consequently, the City will require scientific evidence from an expert in
the field demonstrating the existence of a significant gap in service, and a lack of feasible
alternative sites. The applicant will be required to pay for the cost of said expert opinion.

= B. Definitions. For the purpose of this Section, the following definitions for the following terms
shall apply: (3568-9/02)

- |1. Accessory Structure. Any structure or equipment that is to be located ancillary to an
antenna or antennas in the establishment and operation of a Wireless Communication
Facility. (3568-9/02)

2. Co-Location or Co-Located. The location or placement of multiple Wireless
Communication Facilities which are either owned or operated by more than one service
provider at a single location and mounted to a common supporting structure, wall or
building. (3568-9/02)

3. Completely Stealth. Any Wireless Communication Facility that has been designed to
completely screen all aspects of the facility including appurtenances and equipment from
public view. Examples of completely stealth facilities may include, but are not limited
to, architecturally screened roof mounted antennas, fagade mounted antennas treated as
architectural elements to blend in with the existing building, church steeples, fire towers,
and flag poles and light standards of a typical diameter.
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4= 4. Ground Mounted Facility. Any wireless antenna that is affixed to a pole, tower or other g
freestanding structure that is specifically constructed for the purpose of supporting an -
antenna. (3568-9/02, 3779-10/07)

£ 5. Microwave Communication. The transmission or reception of radio communication at
frequencies of a microwave signal (generally, in the 3 GHz to 300 GHz frequency
spectrum). (3568-9/02)

] 6. Modified Facility. An existing Wireless Communication Facility where the antennas
and/or supporting structure are proposed to be altered in any way from their existing
condition, including like-for-like replacement but excluding co-location.

2. 7. Preexisting Wireless Facility. Any Wireless Communication Facility for which a
building permit or conditional use permit has been propetly issued prior to the effective
date of this ordinance, including permitted wireless antennas that have not yet been
constructed so long as such approval is current and not expired. (3568-9/02)

b 8. Public Right-of-Way The area across, along, beneath, in, on, over, under, upon, and
within the dedicated public alleys, boulevards, courts, lanes, places, roads, sidewalks,
strects, ways, private streets with public access casements within the City’s boundaries,
and City owned properties, as they now exist or hereafter will exist.

= 9. Roof Mounted. Any wireless antenna directly attached or affixed to the roof of an
existing building, water tank, tower or structure other than a telecommunications tower.
(3568-9/02)

2. 10. Stealth Techniques. Any Wireless Communication Facility, including any appurtenances
and equipment, which is designed to blend into the surrounding environment. Examples
of Stealth Technique include, but are not limited to, monopalms/monopines. (3568-9/02)

= 11 Utility Mounted. Any wireless antenna mounted to an existing above-ground structure
specifically designed and originally installed to support utilities such as but not limited to
electrical power lines, cable television lines, telephone lines, non-commercial wireless
service antennas, radio antennas, street lighting but not traffic signals, recreational
Facility lighting, or any other utility which meets the purpose and intent of this definition.
(3568-0/02, 3779-10/07)

= 12. Wall Mounted. Any wireless antenna mounted on any vertical or nearly vertical surface
of a building or other existing structure that is not specifically constructed for the purpose
of supporting an antenna (including the exterior walls of a building, an existing parapet,
the side of a water tank, the face of a church steeple, or the side of a freestanding sign)
such that the highest point of the antenna structure is at an elevation equal to or lower
than the highest point of the surface on which it is mounted. (3568-8/02, 3779-10/07)

g 13 Wireless Communication Facility or Facility or Wireless Antenna. An antenna structure
and any appurtenant facilities or equipment that transmits electronic waves or 1s used for
the transmission or receipt of signals that are used in connection with the provision of
wireless communication service, including, but not limited to digital, cellular and radio
service.

. C. Applicability. This ordinance shall apply to all Wireless Communication Facilities which
are crected, located, placed or modified within the City of Huntington Beach.
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D. Exceptions. The following Wireless Communication Facilities shall be exempt from this
P Ordinanc
rdinance.

1. Any Facility, which is subject to a previously approved and valid entitlement, may be
modified within the scope of the applicable permit without complying with these
regulations. However, modifications outside the scope of the valid entitlement or any
modification to an existing facility that does not have a previously approved and valid

2. entitlement is subject to the requirements of this ordinance.

2. Any antenna structure that is one meter (39.37 inches) or less in diameter that is
designed to receive direct broadcast satellite service, including direct-to-home satellite
service for television purposes, as defined by Section 207 of the Telecommunication Act
of 1996, Title 47 of the Code of Federal Regulations, and any interpretive decisions
thereof.

= 3. Any antenna structure that is two meters (78.74 inches) or less in diameter located in
commercial or industrial zones and is designed to transmit or receive radio communication
by satellite antenna.

4. Any antenna structure that is one meter (39.37 inches) or less in diameter or diagonal
measurement and is designed to receive Multipoint Distribution Service, provided that no
part of the antenna structure extends more than five (3) feet above the principle building
on the same lot.

| 5. Any antenna structure used by authorized amateur radio stations licensed by the FCC.

i E. Process to Install and Operate Wireless Communication Facilities.

P~ | No Facility shall be installed anywhere in the City without first securing either a Wireless
Permit or a Conditional Use Permit as required below.

1. Wireless Permit Application. The applicant shall apply to the Planning and Building
Department for a Wireless Permit by submitting a completed Wireless Permit Application
(“Application™) and paying all required fees. The Application shall be in the form

approved by the Director, and at a mjnimum shall provide the following information:

ki a. Precise location of the Facility.

. |b. Evidence that the Facility is compatible with the surrounding environment ot that the
facility is architecturally integrated into a structure.

c. Evidence that the facility is screened or camouflaged by existing or proposed
topography, vegetation, buildings or other structures as measured from beyond the
boundaries of the site at eye level (six feel).

d. Evidence that the massing and location of the proposed facility are consistent with
surrounding structures and zoning districts.

e. Evidence that no portion of the Facility will encroach over property lines.

———

f Property owner authorization or evidence of fee ownership of property where the
Facility will be installed. In the case of City-owned property or any public right-of-

09-2009.002/63261 Page 3 of 9




way, the applicant shall provide a license, lease, franchise, or other similar agreement
from the City to place any Facility over, within, on, or beneath City property or right-
of-way.

g. Locations of all other Wireless Antennas within 1,000 feet of a proposed ground
mounted facility. Co-location of ground mounted facilities shall be required where
feasible whenever such a facility is proposed within 1,000 feet of any existing
Wireless Antenna.

h. Any other relevant information as required by the Director of Planning and Building.

The Planning and Building Department will initially review and determine if the
Application is complete. The City may deem the Application incomplete and require re-
submittal if any of the above information is not provided.

2 Director Approval. Following submittal of a complete Application, the City will
determine whether the Facility may be approved by the Director or whether a Conditional
Use Permit or other entitlement is required. Wireless Permit applications will be
processed based upon the location and type of antennas defined in herein. Although said
classifications are assigned at project intake, a re-evaluation of antenna classitications may
occur at any point in the process including at the time of review by the Director, Zoning
Administrator, Planning Commission or City Council.

A Facility not subject to any other discretionary approval may be administratively
approved by the Director by issuing a Wireless Permit if it is:

. 2. Co-located on an existing approved Wireless Facility, does not exceed the

existing Wireless Facility heights, and employs Stealth Techniques such that the
co-located Wireless Facility is compatible with surrounding buildings and land
uses; or

b. A modified Facility that complies with the base district height limit plus up to an
additional 10 feet of height as permitted in Section 230.72 and compatible with
surrounding buildings and land uses by incorporating stealth techniques; or

c. A Facility that complies with the base district height limit plus up to an additional
10 feet of height as permitted in Section 230.72, 1s Completely Stealth, and is not
ground or utility mounted.

The Director may require conditions of approval of the Facility in order to minimize
adverse health, safety and welfare impacts to the community.

A decision of the Director to grant a Wireless Permit shall become final ten (10) days
following the date of the decision unless an appeal to the Planning Commission is filed as
provided in Chapter 248 of the Huntington Beach Zoning and Subdivision Ordinance
(HBZSO).

The Director shall issue findings of approval that the Facility meets the above criteria and
is not a detriment to the health, safety and welfare of the community.

3. Zoning Administrator Approval. In the event the Director determines that the applicant
does not meet the requirements for Director approval of a Wireless Permit, then the
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applicant shall apply for a Conditional Use Permit (CUP) to the Zoning Administrator

\ pursuant to Chapter 241 of the HBZSO. Notwithstanding any other provisions of the 1
HBZSO, any new ground or utility mounted wireless facilities shall be required to obtain a
CUP. CUP applications shall also include the same information required under subsection
E.l.

The Zoning Administrator may require, as a condition of approval of the CUP that the
1%~ | applicant minimize significant adverse impacts to the community and public visual
resources by incorporating one or more of the following into project design and
construction:

a. Completely Stealth installations;

b. Stealth Techniques;

c. Co-location and locating Facilities within existing building envelopes;

d. Colorization or landscaping to minimize visual prominence; and/or

e. Removal or replacement of Facilities that are obsolete.

frsssnerasr

i Further conditions of approval of a facility CUP may be imposed as provided in Chapter
241 of the HBZSO. The Zoning Administrator’s decision may be appealed to the
Planning Commission in accordance with Chapter 248 of the HBZSO.
2. |4. Design Review. Design review shall be required for any Wireless Communication
Facilities pursuant to the HBZSO as well as those located on public right-of-way and on or
within 300 feet of a residential district or use in the City.

Notwithstanding any other provisions of the HBZSO, design review is not required for
Wireless Communication Facilities that may be approved by the Director pursuant fo
subsection E.2 (Director Approval) above and have any appurtenant facilities and
equipment located underground or within an existing building or existing enclosure.

F. Applicant May Assert Federal Preemption At Time of Appeal To Planning Commission.

1. If the decision on the Wireless Permit or Conditional Use Permit is appealed (either by
applicant or an aggrieved party) to the Planning Commission, the Applicant may assert
that Federal Law preempts the City from denying the application because denial would
effectively prohibit Wireless Service. The applicant shall pay a Denial of Effective
Service appeal fee in an amount to be established by City Council Resolution, which
amount shall be the estimated cost for the City to retain an independent, qualified
consultant to evaluate any technical aspect of a proposed Wireless Communications
Facility, including, but not limited to, 1ssues involving whether a significant gap in
coverage exists. A Denial of Effective Service appeal must be submitted prior to the
expiration of the appeal period for a Wireless Permit or Conditional Use Permit.

2. The Director shall establish the form of the Denial of Effective Service appeal. Ata
minimum, the Applicant shall provide the following information as part of its appeal:

In order to prevail in establishing a significant gap in coverage claim the applicant shall
establish at minimum the following based upon substantial evidence:
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a. Evidence demonstrating the existence and nature of a significant gap in service in
the vicinity of the proposed Facility, including but not limited to whether the gap
pertains to residential in-building, commercial in-building coverage, in-vehicle
coverage, and/or outdoor coverage.

b. Evidence demonstrating that the applicant has pursued other feasible sites for
locating the Facility, but that they are unavailable on commercially practicable
terms.

¢. Evidence demonstrating the radio frequency signal strength transmission
requirements and objectives that the applicant has established for the Southern
California region, and for the City of Huntington Beach.

d. Radio frequency propagation maps demonstrating actual transmission levels in the
vicinity of the proposed Facility site, and any alternative sites considered.

e. Radio frequency drive tests demonstrating actual transmission levels in the vicinity
of the proposed Fagility site, and any alternative sites considered.

f. Reports regarding the applicant’s monthly volume of mobile telephone calls
completed, not completed, dropped, handed-off, not handed-off, originated and
not originated for the signal area to be covered by the proposed Facility.

¢. Any proprietary information disclosed to the city or the consultant is deemed not to
be a public record, and shall remain confidential and not to be disclosed to any
third party without the express consent of the applicant, unless otherwise required
by law. In the event the applicant does not provide this information, the City may
conclusively presume that no denial of effective service exists.

All of the information noted above shall be submitted to the City within 30 days of the
filing of the Denial of Effective Service appeal unless an extension is granted by the
Director.

The Denial of Effective Service appeal shall be considered concurrently with the
Wireless Permit or CUP appeal hearing before the Planning Commission. Prior to the
scheduling of the public hearing on the Wireless Permit or CUP appeal, the City Attorney
shall be authorized to issue administrative subpoenas to compel production of such
documents, testimony and other evidence relevant to the applicant’s denial of effective
service claims.

G. Wireless Communication Facility Standards. The following standards shall apply to all

wireless communication facilities: (3779-10407)

1.

Screening. All screening used in conjunction with a wall or roof mounted Wireless
Antenna shall be compatible with the architecture of the building or other structure to
which it is mounted, including color, texture and materials. All ground or utility mounted
facilities shall be designed to blend into the surrounding environment, or architecturally
integrated into a building or other concealing structure. (3568-9/02)

Equipment/Accessory Structures. All equipment associated with the operation of the
Wireless Antenna, including but not limited to transmission cables, shall be screened in a
manner that complies with the development standards of the zoning district in which such
equipment is located and Section 230.76. Screening materials and support structures
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housing equipment shall be architecturally compatible with surrounding structures by
duplicating materials and design in a manner as practical as possible. Chain link 2~
fencing and barbed wire are prohibited. (3568-9/02)

General Provisions. All Wireless Communication Facilities shall comply with the
Huntington Beach Urban Design Guidelines. (3568-9/02)

. Buildine Codes: To ensure the structural integrity of Wireless Communication Facilities,

the owners of a Facility shall ensure that it is maintained in compliance with standards
contained in applicable state or local building codes and the applicable standards for
facilities that are published by the Electronic Industries Association, as amended from
time to time. (3568-9/02)

Co-Location: Co-location of ground mounted facilities shall be required where feasible
whenever such a facility is proposed within 1,000 feet of any existing Wireless Antenna.

_ Federal and State Requirements: All Wireless Communication Facilities must meet or

oxceed current federal and state laws, standards and regulations of the FCC, and any
other agency of the federal or state government with the authority to regulate Wireless
Comimunication Facilities. (3568-9/02)

Interference: To eliminate interference, at all times, other than during the 24-hour cure
period, the applicant shall comply with all FCC standards and regulations regarding
interference and the assignment of the use of the radio frequency spectrum. The
applicant shall not prevent the City of Huntington Beach or the countywide system from
having adequate spectrum capacity on the City’s 800 MIlz voice and data radio
frequency systems. The applicant shall cease operation of any Wireless Antenna causing
interference with the City’s facilities immediately upon the expiration of the 24-hour cure
period until the cause of the interference is eliminated.  (3779-10/07)

. Lighting: All outside lighting shall be directed to prevent “spillage” onto adjacent

properties, unless required by the FAA or other applicable authority, and shall be shown
on the site plan and elevations. (3568-9/02, 3779-10/07)

_ Maintenance: Al facilities and appurtenant equipment including landscaping shall be

maintained to remain consistent with the original appearance of the Wireless Antenna.
Ground mounted facilities shall be covered with anti-graffiti coating. (3568-9/02, 3779-10/07)

Monitoring: The applicant shall provide a copy of the lease agreement between the
property owner and the applicant prior to the 1ssuance of a building permit.

Signs: The Wireless Antenna shall not bear any signs or advertising devices other than
owner identification, certification, warning, or other required seals of signage. (3568-9/02,
3779-10/07)

Landscaping: Landscape planting, irrigation and hardscape improvements may be
imposed depending on the location, the projected vehicular traffic, the impact on existing
facilities and landscape areas, and the visibility of the proposed Wireless Antenna.
Submittal of complete landscape and architectural plans for review and approval by the
Directors of Public Works and Planning and Building Departments may be required.
(3779-10/07)

Utility Aereement: If the proposed facility will require electrical power or any other
utility services to the site, the applicant will be required to furnish the City’s Real Estate
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= Services Manager either a drafted utility franchise agreement between the City of
Huntington Beach and the applicant to place those lines in the public right-of-way, or a =
written statement from the utility company that will be supplying the power or other
services, that they accept all responsibility for those lines in the public right-of-way. (3779-
10/07)

. H. Facilities in the Public Right-of-Way. Any Wireless Communication Facility to be placed
over, within, on or beneath the public right-of-way shall comply with the Undergrounding
Ordinance (Chapter 17.64 of HBMC). (3568-9/02, 3779-10/07)

= I. Facility Removal. Wireless communication facilities affecting the public view and/or located
in areas designated Water Recreation, Conservation, Parks and Shoreline, and Public Right
of Ways shall be removed in its entirety within six (6) months of termination of use and the
site restored to its natural state.  (3779-10/07)

W

Jz. 1J. Cessation of Operation.,

1. Abandonment. Within thirty (30) calendar days of cessation of operations of any
Wireless Communication Facility approved under this Section, the operator shall notify
the Director in writing. The Wireless Antenna shall be deemed abandoned pursuant to
the following sections unless: (3568-9/02, 3779-10/07)

a. The City has determined that the operator has resumed operation of the Wireless
Communication Facility within six (6) months of the notice; or (3568-9/02, 3779-10/07)

b. The City has received written notification of a transfer of the Wireless
Communication Facility. (3568-9/02, 3779-10/07)

2. City Initiated Abandonment: A Wireless Antenna that is inoperative or unused for a
period of six (6) continuous months shall be deemed abandoned. Written notice of the
City’s determination of abandonment shall be provided to the operator of the Wireless
Antenna and the owner(s) of the premises upon which the antenna is located. Such notice
may be delivered in person, or mailed to the address(es) stated on the permit application,
and shall be deemed abandoned at the time delivered or placed in the mail. (3568-9/02, 3779-
10/07)

3. Removal of Abandoned Wircless Antenna: The operator of the Wireless Antenna and the
owner(s) of the property on which it is located, shall within thirty (30) calendar days after
notice of abandonment is given either (1) remove the Wireless Antenna in its entirety and
restore the premises, or (2) provide the Director with written objection to the City’s
determination of abandonment. (3779-10/07)

a. Any such objection shall include evidence that the Wireless Antenna was in use
during the relevant six- (6) month period and that it is presently operational. The
Director shall review all evidence, determine whether or not the Facility was properly
deemed abandoned, and provide the operator notice of its determination. (3568-9/02,
3779-10/07)

b. At any time after thirty-one (31) calendar days following the notice of abandonment,
or immediately following a notice of determination by the Director, if applicable, the
City may remove the abandoned Wireless Antenna and/or repair any and all damage
to the premises as necessary to be in compliance with applicable codes. The City
may, but shall not be required to, store the removed Antenna (or any part thereof).
The owner of the premises upon which the abandoned Antenna was located, and all
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prior operators of the Antenna, shall be jointly liable for the entire cost of such

P~ temoval, repair, restoration and/or storage, and shall remit payment to the City
promptly after demand thereof is made. The City may, in lieu of storing the removed
Wireless Antenna, convert it to the City’s use, sell it, or dispose of it in any manner
deemed appropriate by the City.
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5. The prices of items sold from a cart or kiosk must appear in a prominent, visible locati
in legible characters. The price list size and location shall be reviewed and approved Ay
the Planning Director. (3249-6/95; 3525-2/02)

6. The sale of alcoholic beverages shall be prohibited. (3248-6/95)

7. The number of employees at a cart or kiosk shall be limited to a imum of two (2)
persons at any one time. (3249-6/95)

8. Fire extinguishers may be required at the discretion githe Fire Department. (3249-6/95)

9. All cart and kiosk uses shall be self contained #6r water, waste, and power to operate.
(3249-6/95)

10. A cart or kiosk operator shall provide a method approved by the Planning Director for
disposal of business related wast€s. (3240-6/05, 3525-2/02)

D. Parking. Additional parki ay be required for cart or kiosk uses by the Planning Director.
(3249-6/95, 3525-2/02)

E. Review: Revocation. The Planning Department shall conduct a review of the cart or kiosk.
i = end of the first six (6) month period of operation. At that time, if there has
been a vidlation of the terms and conditions of this section or the approval, the approval shall

eichborhood Notification. Pursuant to Chapter 241, (3525-2/02, 3710-8/05)

230.96 Wireless Communication Facilities

fp— A. Purpose. The purpose of this Section is to encourage and facilitate wireless communications
throughout the City, while preventing visual clutter by locating wireless communication
facilifies outside of residential zones and where they are invisible to pedestrians, and co-
located with other facilities. All wireless communication facilities shall comply with these
regulations with regard to their location, placement, construction, modification and design to
protect the public safety, general welfare, and quality of life in the City of Huntington Beach.
(3779-10/07)

(¢ B. Definitions. For the purpose of this section, the following definitions for the following terms
shall apply: (3568-9/02)
f- ] 1. Accessory Structure. Any structure or equipment that is to be located ancillary to an
antenna or antennas in the establishment and operation of a wireless communication
facility. (3568-9/02)

5 Co-Location or Co-Located. The location of multiple antennas which are either owned or
operated by more than one service provider ata single location and mounted o a common
supporting structure, wall or building. (3568-6/02)

3. Completely Stealth Facility. Any stealth facility that has been designed to completely
screen all aspects of the facility including appurtenances and equipment from public
view. Fxamples of completely stealth facilities may include, but are not limited to
architecturally screened roof-mounted antennas, facade mounted antennas treated as
architectural elements to blend with the existing building, flagpoles, church steeples, fire
towers, and light standards. (3568-9/02, 3779-10/07) ‘
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Ground Mounted Facility. Any wireless antenna that is affixed to a pole, tower or other
freestanding structure that is specifically constructed for the purpose of supporting an
antenna. (3568-9/02, 3779-10/07)

_ Microwave Communication. The transmission or reception of radio communication at

frequencies of a microwave signal (generally, in the 3 GHz to 300 GHz frequency
spectrum). (3568-9/02) .

_ Pre-existing Wireless Facility. Any wireless communication facility for which a building

permit or conditional use permit has been properly issued prior to the effective date of
this ordinance, including permitted facilities that have not yet been constructed so long as
such approval is current and not expired. (3568-6/02)

Roof Mounied. Any wireless antenna directly attached or affixed to the roof of an
existing building, water tank, tower or structare other than a telecommunications tower.
(3568-9/02)

Stealth Facility or Techniques. Any wireless communication facility, which is designed
to blend into the surrounding environment, typically, one that is architecturally integrated
into 2 building or other concealing structure. See also definition of completely stealth
facility. (3568-0/02)

Utility Mounted. Any wireless antenna mounted to an existing above-ground structure
specifically designed and originally installed to support utilities such as but not limited to
electrical power lines, cable television Jines, telephone lines, non-commercial wireless
service antennas, radio antennas, street lighting but not traffic signals, recreational facility
lighting, or any other utility which meets the purpose and intent of this definition.
(3568-6/02, 3779-10/07)

10. Wall Mounted. Any wireless antenna mounted on any vertical or nearly vertical surface

of a building or other existing structure that is not specifically constructed for the purpose
of supporting an antenna (including the exterior walls of a building, an existing parapet,
the side of a water tank, the face of a church steeple, or the side of a freestanding sign)
such that the highest point of the antenna structure is at an elevation equal to or lower
than the highest point of the surface on which it is mounted. (3568-9/02, 3779-10/07)

Wireless Communication Facility or Facility. An antenna structure and any appurtenant
facilities or equipment that transmits electronic waves or is used for the transmission or
receipt of signals that are used in connection with the provision of wireless
communication service, including, but not limited to digital, cellular and radio service.
(3568-9/02, 3779-10/07)

C. Applicability.

All wireless communication facilities which are erected, located, placed, constructed or
modified within the City of Huntington Beach shall comply with these regulations
provided that:  (3568-9/02, 3779-10/07)
a. All facilities, for which permits were issued prior to the effective date of this section,
shall be exempt from these regulations and guidelines. (3568-9/62, 3779-10/07)

b. All facilities for which Building and Safety issued building permits prior to the
effective date of section 230.96 shall be exempt from these regulations and
guidelines, unless and until such time as subparagraph (2} of this section applies.
(3568-9/02)

Huntington Beach Zoning and Subdivision Ordinance Chapter 230 Page 52 of 58
1215410

. ATTACHMENT NO.




P c. Any facility, which is subject to a previously approved and valid conditional use
permit, may be modified within the scope of the applicable permit without complying
with these regulations and guidelines. Modifications outside the scope of the valid
conditional use permit will require submittal of a Wireless Permit application.
(3568-9/02, 3779-10/07}

B 2. The following uses shall be exempt from the provisions of section 230.96 until pertinent
federal regulations are amended or eliminated. See Section 230.80 (Antennae) for additional
requircments. (3568-9/02, 3779-10/07)

a. Any antenna structure that is one meter (39.37 inches) or less in diameter and is
designed to receive direct broadcast satellite service, mncluding direct-to-home
satellite service for television purposes, as defined by Section 207 of the
Telecommunication Act of 1996, Title 47 of the Code of Federal Regulations, and any
interpretive decisions thereof issued by the Federal Communications Commission

L (FCC). (3568-0/02)

M<- [b. Any antenna structure that is two meters (78.74 inches) or less in diameter located in
commercial or industrial zones and is designed to transmit or receive radio
communication by satellite antenna. (3568-9/02)

c. Any antenna structure that is one meter (39.37 inches) or less in diameter or diagonal
measurement and is designed to receive Multipoint Distribution Service, provided that
no part of the antenna structure extends more than five (5) feet above the principle

L_building on the same lot. {3568-9/62)

T d. Any antenna structure that is designed to receive radio broadeast transmission.
{3568-9/02)

1{£. e. Any antenna structure used by authorized amateur radio stations licensed by the FCC.
(3568-9/02)

- D. Wircless Permit Required. No wireless communication facility shall be installed anywhere in
the City without submission of a Wireless Permit Application that demonstrates that the
antenna is located in the least obtrusive location feasible so as to eliminate any gap in service
and also includes the following information: (3779-10/07)

77 1. Demonstrate existing gaps in coverage, and the radius of area from which an antenna may
be located to eliminate the gap in coverage. (3779-10107)

B~ |2. Compatibility with the surrounding environment or that the facilities are architecturally
integrated into a structure.  (3779-10/07)

3. Screening or camouflaging by existing or proposed topography, vegetation, buildings or
other structures as measured from beyond the boundaries of the site at eye level (six feet).
(3779-10/07)

4. Massing and location of the proposed facility are consistent with surrounding structures
and zoning districts. (3779-1007)

5. No portion of a witeless communication facility shall project over property lines.
(3779-1007)

D 6. Interference: To eliminate interference, the following provisions shall be required for all
wireless communication facilities regardless of size:  (3778-10/07)

ATTACHMENT NO.2 =
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a. Prior to issuance of a building permit, the applicant shall submit the following
information to the Police Department for review: (3779-10007)

i Al transmit and receive frequencies; (3778-10/07)
il. Effective Radiated Power (ERP);  (3779-10/07)
ili. Antenna height above ground, and  (3779-10/07)

iv. Antenna pattern, both horizontal and vertical (E Plane and H Plane).
(3779-10/07)

P b. At all times, other than during the 24-hour cure period, the applicant shall comply

with all FCC standards and regulations regarding interference and the assignment of
the use of the radio frequency spectrum. The applicant shall not prevent the City of
Huntington Beach or the countywide system from having adequate spectrum capacity
on the City’s 800 MHz voice and data radio frequency systems. The applicant shall
cease operation of any facility causing interference with the City’s facilities
immediately upon the expiration of the 24-hour cure period until the cause of the
interference is eliminated. (3779-10107)

¢. Before activating its facility, the applicant shall submit to the Police and Fire
Departments a post-installation test to confirm that the facility does not interfere with
the City of Huntingion Beach Public Safety radio equipment. The Communications
Division of the Orange County Sherifl’s Department or Division-approved contractor
at the expense of the applicant shall conduct this test. This post-installation testing
process shall be repeated for every proposed frequency addition and/or change to
confirm the intent of the “frequency planning” process has been met.  (3778-10/07)

d. The applicant shall provide to the Planning Department a single point of contact
(including name and telephone number) in its Engineering and Maintenance
Departments to whom all interference problems may be reported to insure continuity
on all interference issues. The contact person shall resolve all interference complaints
within 24 hours of being notified.  (377s-10/07)

e. The applicant shall insure that lessee or other user(s) shall comply with the terms and
conditions of this permit, and shall be responsible for the failure of any lessee or other

| users under the control of the applicant to comply.  {(3778-10/07)

E. Additional Permit Required.
1. Administrative approval by the Director may be granted for proposed wireless
communication facilities (including but not limited to ground mounted, co-located, wall,
roof, or utility mounted) that are: (3779-10/07)
a. Co-located with approved facilities at existing heights or that comply with the base
district height limit for modified facilities, and compatible with surrounding buildings
and land uses by incorporating stealth techniques; or  (3779-10/07)
b. Completely stealth facilities that comply with the base district height limit; or
(a779-10/07)
c. TFacilities in non-residential districts that are in compliance with the maximum
building height permitted within the zoning district; and (3779-10/07)
17 |i. Screened from view and not visible from beyond the boundaries of the site at eye
level (six feet); or  (377%-10/07)
ii. Substantially integrated with the architecture of the existing building or structure %
to which it is to be mounted; or 9-10/ P g = R
which it is to ounted; or  (37798-10/07) ATT!EQJHMEN% NG, L
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P iii. Designed to be architecturally compatible with surrounding buildings and land D

P 2.

3.

uses by incorporating stealth techniques.  (3779-10/07)

Following submission of a Wireless Permit Application, a Conditional Use Permit
approval by the Zoning Administrator shall be required for all proposed wireless
communication facilities (including but not limited to ground mounted, co-located, wall,
roof or utility mounted) that are:  (3779-10/07)

a, Exceeding the maximum building height permitted within the zoning district; or
b. Visible from beyond the boundaries of the site at eye level (six feet); or

¢. Not substantially integrated with the architecture of the cxisting building or structure
to which it is to be mounted; or

d. Not designed to be architecturally compatible with surrounding buildings and land

uses.

e. As a condition of the Conditional Use Permit, the Zoning Administrator shall
minimize significant adverse impacts to public visual resources by incorporating one
or more of the following into project design and construction:  (3779-10/07)

i, Stealth installations; (3779-10/07)

5. Co-location and locating facilities within existing building envelopes; (3778-10/07)
iii. Minimizing visual prominence through colorization or landscaping; (3779-10/07)
iv. Removal or replacement of facilities that become obsolete.  (3779-10107)

Design review shall be required for any wireless communication facilities located in

redevelopment areas, on public right-of-ways, in OS-PR. and PS zones, in areas subject to

specific plans, on or within 300 feet of a residential district, and in areas designated by the

City Council. Design review is not required for wireless communication facilities that
comply with subsection 1.

F. Facility Standards: The following standards apply to all wireless communication facilities:

1.

{3779-10/07)
Aesthetics;

a. Facility: All screening used in conjunction with a wall or roof mounted facility shall
be compatible with the architecture of the building or other structure to which it is
mounted, including color, texture and materials. All ground mounted facilities shall
be designed to blend into the surrounding environment, or architecturally integrated
into a building or other concealing structure. (3568-9/02)

b. Equipment/Accessory Structures: All equipment associated with the operation of the
facility, including but not limited to transmission cables, shall be screened in a
manner that complies with the development standards of the zoning district in which
such equipment is located. Screening materials and support structures housing
equipment shall be architecturally compatible with surrounding structures by
duplicating materjals and design in a manner as practical as possible. If chain link is
used, then it must be vinyl coated and not include barbed wire. (3568-0/02)

¢. General Provisions: All Wireless Communication Facilities shall coraply with the s ¢ ~
- RERIERTNO.

Huntington Beach Urban Design Guidelines. (3568-9/02) ATT%
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P— 2. Building Codes: To ensure the structural integrity of wireless communication facilities, -
the owners of a facility shall ensure that it is maintained in compliance with standards
contained in applicable state or local building codes and the applicable standards for
facilities that are published by the Electronic Industries Association, as amended from
time to fime. (3568-9/02)

1 3. Conditions of Approval: Acceptance of conditions by the applicant and property owner
shall be ensured by recordation of the conditions on the property title. (3568-9/02)

=4 Federal Requirements: All Wireless Communication Facilities must meet or exceed
current standards and regulations of the FCC, and any other agency of the state or federal
government with the authority to regulate wireless communication facilities. (3568-9/02)

ke 5. Lighting: All outside lighting shall be directed to prevent “spiflage™ onto adjacent
properties, unless required by the FAA or other applicable authority, and shall be shown
on the site plan and elevations. (3568-9/02, 3779-10/07)

P~ 6. Maintenance: All facilities and appurtenant equipment including landscaping shall be
‘maintained to remain consistent with the original appearance of the facility. Ground
mounted facilities shall be covered with anti-graffiti coating. (3568-8/02, 3779-10/07)

7. Monitoring: For all wireless communication facilities, the applicant shall provide a copy
of the Jease agreement between the property owner and the applicant prior to the issuance
of a building permit. (3568-9/02, 3779-10/07)

8. Signs: The facility shall not bear any signs or advertising devices other than owner
identification, certification, warning, or other required seals of signage.
(3568-8/02, 3779-10/07)

9. Facilities on Public Property: Any wireless communication facility to be placed over,
within, on, or beneath City property shall obtain a lease or franchise from the City prior to
applying for a Wireless Permit and an administrative or conditional use permit.

(3779-10/07)

10. Landscaping: Landscape planting, irrigation and hardscape improvements may be
imposed depending on the location, the projected vehicular traffic, the impact on existing
facilities and landscape areas, and the visibility of the proposed facility. Submittal of
complete landscape and architectural plans for review and approval by the Directors of

L_ Public Works and Plapning may be required.  (3779-10/07)

e 11, Utility Agreement: If the proposed facility will require electrical power or any other
ufility services to the site, the applicant will be required to furnish the City’s Real Estate
Services Manager either a drafted utility franchise agreement between the City of
Huntington Beach and the applicant to place those lines in the public right-of-way, or a
written statement from the utility company that will be supplying the power or other
services, that they accept all responsibility for those lines in the public right-of-way.
(3779-10/07)

2 112 Facilities in the Public Right-ofWay. Any wireless communication facility to be placed
over, within, on or beneath the public right-of-way shall comply with the following
standards:  (3568-9/02, 3779-10/07)

a. Any wireless communication facilities to be constructed on or beneath the public
right-of-way must obtain an encroachment permit from the City and the applicant
must provide documentation demonstrating that the applicant is a state-franchised

. I hi : i e
L_ telephone corporation exempt from local franchise requuem?ﬁsfggﬁﬁﬁﬁg? ‘«.«% ega-%@% Ny 7
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. All equipment associated with the operation of a facility, including but pot limited to
cabinets, transmission cables but excepting antennas, shall be placed underground in
those portions of the street, sidewalks and public rights-of-way where cable television,
telephone or electric lines are underground. Atno time shall equipment be placed
underground without appropriate conduit. (3568-9102, 3778-10/07)

¢. The City Engineer shall approve the location and method of construction of all
facilities located within public rights-of-way and the installation of facilities within
the public rights-of-way must comply with Title 12 of the Huntington Beach
Municipal Code, as the same may be amended from ilme to time. (3568-9/02, 3778-10/07)

4. All wircless communication facilities shall be subject to applicable City permit and
inspection fecs, including, but not limited to, those pertaining to encroachment
permits, administrative or conditional use permits, and all applicable fees.

(3568-9/02, 3779-10/07)

e. Any wireless communication facility installed, used or maintained within the public
P rights-of-way shall be removed or relocated when made necessary by any “project.”
For purposes of this section, project shall mean any lawful change of grade, alignment
or width of any public right-of-way, including but not limited to, the construction of
any subway or viaduct that the City may initiate either through itself, or any
redevelopment agency, community facility district, assessment district, area of
benefit, reimbursement agreement or generally applicable impact fee program. (3568-
9/02, 3779-10/07)

f. If the facility is attached to a utility pole, the facility shall be removed, at no cost to
the City, if the utility pole is removed pursuant to an undergrounding project.
(3568-9/02, 3779-10/07)

g. The service provider shall enter into a franchise agreement with the City. As of
March 17, 2007, the California Supreme Court, in the case entitled Spring Telephony
PCS v. County of San Diego, will determine whether California Public Utilities Code
§ 7901 grants a state-wide franchise to use the public rights-of-way for the purpose of
istallation of wireless communications facilities. Pending resolution of this legal
question, any applicant seeking to use the public right-of-way must enter into a City
franchise to install wireless communications facilities. The franchise shall provide
that the franchise fee payments shall be refunded to the applicant and the franchise
become null and void if and when the California Supreme Court establishes that the
provider has a state-wide franchise to install a wireless communications facility in the
public right-of-way.  (3568-9/02, 3776-10007)

l
13. Facility Removal.

We.a Wireless communication facilities affecting the public view and/or located in areas
designated Water Recreation, Conservation, Parks and Shoreline, and Public Right of
Ways shall be removed in its entirety within six (6) months of termination of use and
the site restored to its natural state.  (3779-10/07)

B-.|b. Cessation of Operation: Within thirty (30) calendar days of cessation of operations of

any wireless communication facility approved under this section, the operator shall

notify the Planning Department in writing. The facility shall be deemed abandoned

pursuant to the following sections unless: (3568-9/02, 3779-10/07)

1. The City has determined that the operator has resumed operation of the wireless
|___ communication facility within six (6) months of the notice; or (3568-9/02, 3776-10/07)
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2. The City has received written notification of a transfer of wireless communication
operators. (3568-9/02, 3779-10/07)

c. Abandopment: A facility that is inoperative or unused for a period of six (6}
continnous months shall be deemed abandoned. Written notice of the City’s
determination of abandonment shall be provided to the operator of the facility and the
owner(s) of the premises upon which the facility is located. Such notice may be
delivered in person, or mailed to the address(es) stated on the facility permit
application, and shall be deemed abandoned at the time delivered or placed in the
mail. (3568-9/02, 3779-10/07)

d. Removal of Abandoned Facility: The operator of the facility and the owner(s) of the
property on which it is located, shall within thirty (30) calendar days after notice of
abandonment is given either (1) remove the facility in its entirety and restore the
premises, or (2) provide the Planning Department with written objection to the City’s
determination of abandonment. (3779-10/07)

B~ Any such objection shall include evidence that the facility was in use during the
relevant six- (6) month period and that it is presently operational. The Director shall
review all evidence, determine whether or not the facility was properly deemed

abandoned, and provide the operator notice of its determination. (3568-9/02, 3779-10/07)

e. Removal by City: At any time after thirty-one (31) calendar days following the
notice of abandonment, or immediately following a notice of determination by the
Director, if applicable, the City may remove the abandoned facility and/or repair any
and all damage to the premises as necessary to be in compliance with applicable
codes. The City may, but shall not be required to, store the removed facility (or any
part thereof). The owner of the premises upon which the abandoned facility was
located, and all prior operators of the facility, shall be jointly liable for the entire cost
of such removal, repair, restoration and/or storage, and shail remit payment to the City
promptly after demand thereof is made. The City may, in lieu of storing the removed
facility, convert it to the City’s use, sell it, or dispose of it in any manner deemed

| appropriate by the City. (3568-0/02, 3778-10/07)

e
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Examples of Wireless Communication Facility Designs:

NON-STEALTH FACILITIES

STEALTH FACILITIES

Monopaim | nopin | Light Standard
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COMPLETELY STEALTH FACILITIES
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TO: CHAIR AND MEMBERS OF THE PLANNING COMMISSION
FROM: JENNIFER McGRATH, City Attorney
DATE: November 14, 2011

SUBJECT: Proposed Revisions to the City’s Wireless Communications Ordinance

The City Attorney’s Office has been working closely with staff to revise the City’s Wireless
Communications Facilities Ordinance following City Council direction. After many revisions
and meetings it was determined that a major overhaul of the ordinance was necessary. Prior to
placing the matter on Commission agenda, the draft ordinance was circulated with the Wireless
Industry for comment. The comments received from the Wireless Industry representatives are
based primarily upon legal issues regarding the Federal Telecommunications Act (“TCA™), and
California Public Utilities Code Section 7901. The comments are summarized in the attached
Mairix. This memo provides a brief summary of the law, the major revisions to the ordinance
and addresses comments made by the Wireless Industry representatives.

L Summary of Authority to Regulate Wireless Antennas

The Federal Telecommunications Act (TCA) “preempts” or supersedes local regulations with ’
regard to certain wireless communications issues. First, TCA Section 253(a) preempts any local
regulation that “prohibits or has the effect of prohibiting” mobile phone service. Second, TCA
Section 332 authorizes wireless companies to challenge in Federal Court the denial of any local
permit to install a wireless antenna.

Initially, the Ninth Circuit cases struck down zoning ordinances requiring discretionary permits
to install wireless antennas. These cases culminated in a decision entitled Sprint Telephony v.
County of San Diego (9th Cir. 2007) 490 F.3d 700, where the Ninth Circuit struck down any
application of a conditional use permit (“CUP”) requirement to wireless antennas.’

In 2008, the Ninth Circuit reversed the previous decisions and approved the use of CUPs.
(Sprint Telephony, 543 F.3d 571.) The Ninth Circuit held that a zoning board could “exercise its
discretion to balance the competing goals” of encouraging mobile phone service and other valid
public goals, such as safety and aesthetics.” (543 F.3d at 580.) The Sprint T elephony Court

! Based upon the Sprint decision, in 2007, NextG successfully sued Huntington Beach in Federal Court and obtained
a preliminary injunction allowing it to install one-half of its proposed 15 antenna DAS. Later, when Sprint was
reversed, so was the injunction, leading to the still pending litigation between the City and NextG before the CPUC
and in State Court,
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concluded that a zoning ordinance would be invalid on its face only if it prohibited all antennas,
or limited them to so few zones that service was effectively prohibited. (543 F.3d at 580.). Asa
practical matter, this means that the City is frec to regulate wireless antennas based upon
asthetics, such as through camouflaging requirements, setbacks, and limiting the height of
antennas.

While the City may require CUP’s the Ninth Circuit has set forth a two-part, fact-based test to
determine whether the denial of a CUP for a specific antenna is valid:

1. Does the denial of a CUP prevent the wireless provider from closing a
“significant gap” in mobile phone coverage?
2. Are there no other feasible alternative locations that would meet the City’s

objectives in denying the first site? (MetroPCS, Inc. v. City and County of San
Francisco (9th Cir. 2005) 400 F.3d 715, 731.)

If an applicant can demonstrate the above two factors the City’s discretion is removed and the
City may not deny a CUP to install a wireless facility.

Federal law clearly prohibits the City from denying a company from citing wireless facilities
based upon the potential health effects of the radio frequency emissions. Courts have said that
the City must ignore evidence including public comments based upon dangers of radio
frequencies (above threshold levels). Instead, the City must make findings based upon
substantial evidence in the record that denial is because of aesthetics, safety or other valid
grounds.

II. Four Major Revisions to the Ordinance

The first major revision is that the Director of Planning and Building (“Planning Director” or
“Director”) may administratively approve only co-locations, modifications to and antennas that
are “Completely Stealth;” that is, completely screened from public view (such as an
architecturally screened roof mounted antenna.) (Section 230.96 (B)2), (E)2)(c).) A CUP is
required for all other antennas, including any new ground or utility mounted antennas. (Section
230.96(E)(3).) This is a significant change, because the City has reduced the class of antennas
that may be administratively approved without notice to surrounding property owners.

The second major revision is that a Wireless Permit will no longer be required for all aniennas.
The Wireless Permit will only be required where a CUP is not necessary.

The third major revision is that applicants will no longer have to initially demonstrate that the
antenna is necessary to fill an existing gap in service and is in the least obtrusive location. As
revised, the City will evaluate the application according to the traditional standards for all CUPs,
including whether the use will not be detrimental to the general welfare of persons residing in the

Yt b
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vicinity, nor detrimental to the value of the property and improvements in the neighborhood.
(Section 241.10(A).)

The fourth major revision is if the antenna is approved, but appealed by a third party, or denied,
and appealed by the applicant, then the applicant may file a Denial of Effective Service Appeal.
This appeal will be heard by the Planning Commission, subject to appeal to the City Council.
(Section 230.96(F).) This appeal would allow an applicant to assert that the City must approve
the application otherwise the applicant cannot close a “significant gap” effectively prohibiting
wireless service. A separate appeal fee will be used by the City to hire a consultant to review
and verify if a proposed antenna is needed to fill an existing gap in service and if it is located in
the least obtrusive location feasible so as to eliminate a gap in service. (Section 230.96(F.1).)

HI. Industry Objections
1. Regulation of Wireless Facilities in the Public Right-of-Way.

NextG and Verizon object to application of the Wireless Ordinance to antennas to be located in
the PROW. Essentially, the companies argue that California Public Utilities Code Sections
234(a) and 7901 preempt local regulation of wireless facilities in the City right-of-way. To date,
there are no California cases settling this dispute and NextG and the City are currently litigating
these issues. City of Huntington Beach v. California Public Utilities Commission, Court of
Appeal Case No. G044796.

In addition, NextG has sued the City over its current Wireless Ordinance in NextG v. City of
Huntington Beach. Currently, this second State Court suit is stayed, while the Section 7901
question is resolved in the Court of Appeal. It should be noted that the CPUC took no action to
preempt the City’s Wireless Ordinance, and consequently, it remains in place. Further, the
CPUC General Order 159 requires that companies like Verizon obtain local land use approval in
order to install their antennas anywhere in the City.

2. Denial of Effective Service Appeal

Verizon, T-Mobile and NextG object to the Denial of Effective Service Appeal. They each
argue that only a Federal Court may determine if the denial of the antenna constitutes effective
prohibition of service, and that the provider should not be required to pay for a consultant to aid
the City in this determination.

Although Long Beach and a few other cities have adopted similar procedures, to date, no Court
has determined if Federal law preempts the City in this regard. The City Attorney believes the
procedure is valid, particularly given that as a general rule, there is a presumption against Federal
preemption of City zoning regulations. (New York SMSA Ltd. Partnership v. Town of
Clarkstown, (2nd Cir. 2010) 612 F.3d 97, 104.)

09-2009.002/72833 5 SRR AETR T RIS .
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The principal criticism of CalWA, the industry trade group, to the draft Wireless Ordinance is
that it does not sirike the proper balance between “aesthetic regulation” and a “robust and
ubiquitous wireless communications network.” (CalWA, p. 5.) The Denial of Effective Service
Appeal strikes that balance. It assures the City may in some instances, find the need for mobile
phone communications must trump traditional zoning regulations.

The letters from T-Mobilé, Verizon Wireless, and Next(G assert a number of other issues with the
proposed ordinance as follows:

a. Section 230.96(E)1)g) and Public Utilities Code Section 7901. (T-Mobile, Verizon.)
City Attorney Response: No revision to Section 230.96(E)(1)(g) is required. The Section
requires that the provider provide evidence of a license, lease or franchise to use City
property. While the City disputes that Section 7901 grants wireless providers the right to use
the PROW, this filing requirement does not prevent the applicant from claiming a Section
7901 franchise when filing its Wireless Permit Application.

b. Section 230.96(E)}1)(h) and Co-Location of Antennas. (T-Mobile.) City Attorney
Response: No revision is necessary. Section 230.96(E)(1)(h) requires the locations of all
antennas within 1,000 feet of the proposed antenna. The concern is to address the over-
concentration of antennas in one portion of the City through co-location, where feasible.
There is nothing “overly burdensome” about this requirement.

c. Section 230.96(EX2) and Planning Director Discretion. (T-Mobile, Verizon, Nexi(G.)
City Attorney Response: No revision is necessary. Section 230.96(E)(2) authorizes the
Planning Director to require a public hearing and CUP even for antennas that the Director
may approve administratively. While it is expected that most Completely Stealth and non-
freestanding antennas would be administratively approved, there may be exceptional
circumstances where the Director concludes that a public hearing and approval by the Zoning
Administrator is necessary. This additional review does not amount to a denial of a permit,
but merely opens it up to public comment.

d. Government Code Section 65850.6_and Co-Location. (T-Mobile.) City Attorney
Response: No revision is necessary. Section 65850.6 defines a “wireless
telecommunications co-location facility” as a City-granted permit for multiple antennas.
Once such a discretionary permit is granted, then all subsequent applications to add antennas
to that facility must be approved administratively. T-Mobile suggests that the City would
require a CUP for such additional antennas. To the contrary, Section 230.96(E)(2)(a) already
authorizes the Planning Director to administratively approve co-location antennas.

e. Section 230.96(G)(13) and Public Utilities Code Section 7901. (Verizon.) City Attorney
Response: No revision necessary. Section 230.96(G)(13) merely requires that the applicant
demonstrate how it will provide power to the site. A utility franchise agreement with the
City is unnecessary as part of a land use application.
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f  Section 230.96(E)1) and Planning Director Discretion. (Verizon, NextG.) City
Attorney Response: No revision is necessary. Section 230.96(E)(1) authorizes the Planning
Director to require supplemental information as part of a complete Wireless Permit
Application. It is expected that this authority will only be exercised in exceptional
circumstances where the Director concludes that additional information is necessary.

g. Section 230.96(E)(2)b). Modified Facilities and Planning Director Discretion.
(Verizon.) City Attorney Response: No revision is necessary. Sections 230.96(B) (6) and
(E)(2)(b) together authorize the Planning Director to administratively approve modifications
to previously approved wireless facilities. There is no basis for the suggestion that this will
be a “lengthy approval process,” or that the Director will abuse his discretion to permit
modifications administratively.

JENNIFER MCGRATH,
City Attorney

/mv

Attachment: Matrix of Wireless Industry Comments
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Comments Received from Wireless Industry
{September 19, 2011)

Source

Comment

T-Mobile

1. Denial of Effective Service Appeal —

Not City’s role to apply federa! law.

Shift's City's litigation costs to applicants.

Burdensome and subjective demonstration of “need”.

Significant gap to be applied/interpreted by courts and not by cities.
Various problems with evidence required

2. Wireless Permit Requirements —

Requirements on applicants are burdensome.

Screening requirements in 230.96(E}1){c) not required of other utilities violate
public Utilities Code (PUC) Sec. 7901 by effectively precluding WCFs in pubiic right-
of-way (ROW).

230.96(E)(1)(g) requirement for franchise agreement runs afoul of PUC Sec. 7901
because telephone corporations already have statewide franchise to occupy ROW.
230.96(E){1}{h} co-location requirement overly broad and burdensome because it
does not limit its reach to proposals that seek to construct a new support structure.
230.96(E)(2) allowing Director to re-evaluate WCF deprives applicants of ohjective
standards.

3. CUP Reguirements —

CUP requirements are overly burdensome and contrary to Govt. Code Sec. 65850.6
which permits co-location without discretionary permits.

CUP requirements suffer from same flaws as Wireless Permit requirements.

CUP requirements for utility mounted facilities, which do not apply to other utilities
in the ROW, violate PUC Sec. 7901.

Requirements to remove or replace obsolete WCFs are preempted.

CUP requirement for any new ground or utility mounted WCF rejected by Congress
and interferes with business operations of carriers.

Verizon

1. Denial of Effective Service Appeal —
Beyond City’s purview and creates impermissible burden on federal statutory rights.

Confidentiality of submittal requirements not guaranteed under Public Records Act.

Recommendation: Remove Section

2. Public ROW and Utility Easement —

Section 230.96(E){1)(g) requirement for franchise or lease agreement does not
comply with PUC Sec. 7901.

Recommendation: Clarify that a lease is required only for use of City-owned
structures within the ROW, but not for the use of the ROW itself.

Section 230.96(G)(13) requirement for franchise agreement would violate Williams
Communications, LLC v. City of Riverside (2003) and PUC Section 7901 because
wireless telephone providers are exempt from any local franchise agreements.

3. CUP Requirements —

Opposed to expansion of WCF categories that require a CUP.
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»  Section 230.96(E) provision to allow re-evaluation of WCF classification creates
uncertainty in the process contrary to the Permit Streamlining Act.

= Section 230.96(E)}(1)(i) creates an open-ended list of submission requirements.
Recommendation: Don’t replace existing code with a new, murky process.

4. Like-for-like replacements should be permitted by right. There is no legitimate land use
rationale for discretionary review in such circumstances. City risks intruding on the
exclusive federal authority to regulate technical aspects of wireless services (see Clarkstown,
supra).

5. City has no justification for requiring a carrier to submit its leases, particularly as leases
often contain proprietary or confidential information.

NextG

1. NextG incorporates its prior comments and briefings in the current litigation with the City
setting forth its position regarding how the City’s requirements violate PUC Sec. 7901.
The draft ordinance does not remedy the fundamental problem that it would empower
the City to deny NextG access to the public ROW in violation of the PUC. It also does not
treat all users of public ROWs in an equivalent manner.

2. Section A (Purpose) — Delete unsubstantiated claims that WCFs bave negative impacts
“including visual blight and diminution of property value.”

3. Section B (Definitions) — Recommends clarifying several definitions and adding other
definitions.

4. Section E(1) (Wireless Permit) —

»  The City needs to provide guidefines for satisfying the evidence requirements that a
facility if compatible with the surrounding environment.

Property owner authorization or evidence of fee ownership should not apply to
WCFs in the public ROW.

»  Co-location should be required where economically and technically feasible.

* The requirement to submit any other relevant information as required by the
Director is vague and overbroad.

Section E(2) (Director Approval) —
* The City’s ability to re-evaluate a WCF provides the applicant with no certainty.
» Co-location should also include co-location on an existing utility pole.
*  Why is the City intentionally calling out for different treatment of ground or utility
mounted facilities?
=  What are the required findings for Director approval?

Section E(3) (ZA Approval) — The City may want to consider administrative review for new
ground or utility mounted facilities at low visibility sites.

Section E{4){Design Review) — DRB required for facilities in the public ROW ONLY if within
300 feet of a residential district.

5. Section F {Denial of Effective Service appeal) —
m  Special fee is unreasonable.
» Request for monthly volume of calls, etc. inappropriate as it requires disclosure of
confidential/proprietary information.
»  City Attorney’s ability to subpoena is unprecedented and hostile particularly to
WCFs in the public ROW.

]
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. Section G (Standards) —

= Screening - Having a requirement that a ground or utility mounted facility blend
into a building or other concealing structure is physically impossible.

= Monitoring — Delete sentence and replace with: The applicant shall provide the City
with the property owner’s authorization to locate on his property prior to the
issuance of a building permit.

» Landscaping — What is the relevance of vehicular traffic to landscaping?

. Section K(3){b) (Removal of Abandoned WCF) —The costs of removal, repair, and

e

restoration should be reasonable. Replace “entire” with reasonable”.

CalwA

10.

11,
12,
13.
14.
15.
16.
17.
18.
1s.

20.

. Opposed to fack of distinct regulations for WCFs in the public ROW. Support regulations

and ministerial process for WCFs in public ROW.
Opposed to intention to discourage WCFs in residential areas which are increasingly
underserved due to fewer land lines and more telecommuting/home office.

. Rernove onerous requirements to justify need/gap for WCFs which is not required of any

other land use or business and not under the purview of local planning/zoning.
Ordinance shouid present a more balanced and tolerant view of WCFs which are
considered a Utility by definition in the CA Constitution. WCFS are critical to public
safety, emergency services, healthcare, and our economy. The draft ordinance does not
regulate WCFs fairly like other utilities.

. The claim that WCFs have negative impacts on property values is unsubstantiated. There

are studies that confirm no such impacts.

. The application of additional aesthetic reguiations can significantly impact the ability of

WCFs to function properly thereby requiring more WCFs and adding costs.

_ There are numerous General Plan goals, objectives, and policies that speak to the

importance of and support the continued development of WCFs.

_ Need a definition for Distributed Antenna System with separate development standards

and administrative process. Only those that can’t meet the standards in the public ROW
should be subject to Planning review.

. Sec. D{1){Exceptions) may be in conflict with Govt. Code Sec. 65850.6 and may need

clarification.
Sec. E(1)}(h)(Co-location) should be consistent with Govt. Code Sec. 65850, exempt
completely stealth WCFs, and all co-locations should be ministerial.
Sec. E{2) DAS should be Director approval only.
Sec. E(2){a)(Co-location) should allow for added height above existing.
Sec. E(2) Don’t require CUP if WCF is completely stealth even if ground/utility mounted.
Sec. E(3) Don't require CUP if WCF is in public ROW.
Sec. E(3) Don’t remove existing facilities. Need definition of “obsolete”.
Sec. E{4) Don’t require DRB in public ROW.
Sec. F Denial of Effective Service appeal — check with attorney.
Sec. G(10) Requiring a copy of the lease agreement is irrelevant and should be deleted.
Sec. H Requirement for license, lease, franchise, etc. for city property — check with
attorney.
Sec. | See comment #1 above.
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September 12, 2011

VIA E-MAIL AND FEDERAL EXPRESS

Mr. Ricky Ramos
Senior Planner

City of Huntington Beach
Department of Planning and Building
2000 Main Street

Huntington Beach, CA 926438

Re: City of Huntington Beach Draft Wireless Communicatio.ns Facility Ordinance

Dear Mr. Ramos:

I am writing to you on behalf of our client T-Mobile West Corporation (“T-Mobile”) in response
to your letter of August 24, 2011 inviting comments on the City of Huntington Beach’s
legislative draft of proposed revisions (the “Draft Ordinance”) to the City’s existing Wireless
Communications Facilities Ordinance (Huntington Beach Zoning and Subdivision Ordinance
Section 230.96). T-Mobile appreciates the invitation to review and comment on the Draft
Ordinance and encourages the City to continue a dialog with the wireless industry and other
stakeholders as it assesses its current ordinance and any proposed amendments thereto.

T-Mobile respectfully submits that a number of aspects of the Draft Ordinance are contrary to
federal or state law, and exceed the City’s legitimate land use authority or police power. T-
Mobile notes that the Draft Ordinance is ominous from the very start. The purported purpose of
the ordinance is “protecting public safety, general welfare, and quality of life.” The Draft
Ordinance asserts that these interests are jeopardized because of the potential adverse aesthetic
impact of wireless communications facilities. However, wireless facilities have no greater
aesthetic impact and certainly pose no greater threat to public safety, general welfare, or quality
of life than other utilities prevalent throughout the City. Yet; the Draft Ordinance only applies to
wireless facilities, while other utilities are not subject to any similarly onerous restrictions or
regulations. Furthermore, as discussed in detail below, while the City correctly recognizes that
federal law prohibits the City from imposing restrictions that prohibit or have the effect of
prohibiting wireless service, it mistakenly attempts to usurp the role of the courts and endow the
City Planning Commission with the authority to interpret and apply federal law.

Specifically, T-Mobile objects to: (1) the proposed Denial of Effective Service Appeal regime;
(2) the Wireless Permit application and approval requirements; and (3) the Conditional Use
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Permit application and approval requirements. If adopted as proposed, it is likely that the Draft
Ordinance will lead to further litigation involving the City.

1. Denial of Effective Service Appeal

Section 230.96(F) of the Draft Ordinance establishes a new appeal regime that purports to vest
the City Planning Commission with authority to consider whether a permit denial amounts to

effective prohibition of service 0 violation of federal law. However, it is not the role of the
Planning Commission, or any City body, to apply federal law to an applicant’s proposed facility.
Thus, the Draft Ordinance steps beyond the City’s legitimate zoning regulations and places it in
the role the United States Congress gave to the courts. See 47 U.S.C. § 332(c¥7).

—Indeed. the Draft Ordinance goes farther. [T Tequires that an applicant pay the City a “Denial of
Effective Services appeal fee,” which is designed to pay for the City to hire a consultant to
evaluate the proposal and determine whether the applicant has shown that a proposed site is
necessary to fill a significant gap in service. Thus, not only is the City attempting to usurp the
authority of the courts to interpret federal law, it would require an applicant such as T-Mobile to
pay what essentially amounts to the City’s litigation costs to make its interpretation. Given that
there is no fee shifting provision in 47 U.S.C. § 332(c)(7), this too runs afoul of the
Telecommunications Act.

“Congress adopted the [Telecommunications Act] in order to promote competition and higher
quality in telecommunications services and to encourage the rapid deployment of new
telecommunications technologies. The [Telecommunications Act] furthered these goals by
reducing the impediments that local governments could impose to defeat or delay the installation
of wireless communications facilities such as cell phone towers, and by protecting against
irrational or substanceless decisions by local authorities.” T-Mobile Central, LLC v. Wyandotte
County, 546 F.3d 1299, 1306 (10th Cir. 2008) (internal quotations and citations omitted).
Section 332(c)(7) was meant to limit municipalities from restricting or prohibiting wireless
services, it was not meant to place affirmative burdens on wireless service providers. See id. at |
1310 n.5. It is antithetical to the purpose of the statute, and the Telecommunications Act in
general, to require a burdensome and subj ective demonstration of “need” that invites a city to
infrude into the business decisions of wireless service providers. However, by vesting the
Planning Commission with the power to determine whether the denial of a particular facility is
an effective prohibition, Section F of the Draft Ordinance does allow the City to evaluate the
need for a particular provider’s service. ‘

Moreover, Section 230.96(F)(2) sets forth “minimums” that an applicant must demonstrate by
“qubstantial evidence” in order to establish that there is a “significant gap” in coverage. The
concept of a “significant gap” has been developed by the courts as part of the test applying
federal law to allegations that a denial of a permit by a locality amounts to an effective
prohibition of service under 47 U.S.C. § 332(c)(THB)I)IL). It is not a concept meant to be
applied by or interpreted by cities. Indeed, federal courts have stressed that “significant gap’
determinations are extremely fact-specific inquiries that defy any bright-line legal rule. ”
MetroPCS. Inc. v. City & County of San Francisco, 400 F.3d 715, 733 (9™ Cir. 2005). Yet, the
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Draft Ordinance purports to establish specific evidentiary requirements to demonstrate that the
proposed facility is necessary to fill a significant gap in coverage.

Specifically, Section 230.96(F)(2)(a) requires that an applicant provide evidence demonstrating
the gap, “including but not limited to whether the gap pertains to residential in-building,
commercial in-building coverage, in-vehicle coverage, and/or outdoor coverage.” First, it is
vague and nonsensical to require a “minimum” showing that “includ[es], but [is] not limited.to” .

particular evidence. If further evidence is required it must be explicitly spelled out. More
importantly, the type of service deficiency the applicant seeks to remedy is not a proper subject -
of the City’s zoning and land use regulation. As a practical matter, in-building coverage requires
the greatest signal strength, and courts have recognized that a lack of sufficient in-building
coverage does amount to a “significant gap.” MetroPCS, Inc. v. City & County of San

Francisco, 2006 WL 1699580 (N.D. Cal. 2006). Furthermore, federal courts have recognized
that a significant gap exists where there may be some coverage, but the volume of calls in that
area has exceeded traffic capacity, thus blocking calls. Nextel of New York, Inc. v. Cily of Mt.
Vernon, 361 F. Supp.2d 336 (S.D.N.Y. 2005). Thus, this requirement is beyond the scope of
what a federal court would necessarily demand.

Section 230.96(F)(2)(b) requires evidence that other sites were considered but are not “available
on commercially practicable terms.” Contrary to its purported purpose, imposing this
requirement will, in some instances, prevent a finding of significant gap only because, for
example, there are two viable potential solutions - not because there is no significant gap. For
example, where an applicant narrows its search to two possible sites and each is available it can
never demonstrate that all other sites are unavailable. This requirement highlights why an
effective prohibition inquiry is not susceptible to bright line rules and is only appropriate for the
courts to apply. .

Section 230.96(F)(2)(c) requires evidence demonstrating radio frequency signal strength
transmission requirements and objectives that the applicant has established for the Southern
California region and the City of Huntington Beach. Likewise, Sections 230.96(F)(2)(d) & (¢)
require radio frequency propagation maps and radio frequency drive test results demonstrating
the actual radio frequency transmission levels in the vicinity of the proposed facility and any
alternatives considered. As an initial matter, the FCC has made clear that its authority over the
regulation of radio frequency emissions is exclusive and any attempt by the City to regulate
based on radio frequency is federally preempted. In re Petition of Cingular Wireless LLC for a
Declaratory Ruling that Provisions of the Anne Arundel County Zoning Ordinance are
Preempted, 18 F.C.C.R. 13126, 13132 9 13; see also Freeman v. Burlington Broadcasters, Inc.,
204 F.3d 311 (2d Cir. 2000). Thus, the City has no authority to regulate based on radio
frequency requirements. Moreover, determining radio frequency coverage parameters are
business decisions that are not within the City’s legitimate land use or police powers. The
attempt to regulate the technological operations of a federally licensed wireless carriet is
preempted. New York SMSA.Ltd. Partnership v. Town of Clarkstown, 612 F.3d 97 (2d Cir.
2010).
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Section 230.96(F)(2)(f) requires an enormously burdensome volume of an applicant’s business

. data, again aimed at requiring the applicant to prove a need for the proposed facility, unrelated to
the City’s legitimate regulatory authority. Specifically this section requires, “[rleports regarding
the applicant’s monthly volume of mobile telephone calls completed, not completed, dropped,
handed-off, not handed-off, originated and not originated for the signal area to be covered by the
proposed facility.” In addition to being overly broad, burdensome, and wholly outside the City’s

.- _yoning authority, this requirementd simpractical. None of these terms.are defined and a provider - -

cannot provide a meaningful réport that could capture calls “not originated” in a particular area.

Recognizing that the requirements of Section 230.96(F) are burdensome and intrude upon an
applicant’s proprietary information and business decisions, Section 230.96(F)(2)(g) purports to
keep any proprietary information confidential and not a part of the public record “unless

otherwise required by law.” Of course, the City can make no guarantee that a request made
pursuant to California’s Public Records Act would not require disclosure of an applicant’s
proprietary information.

Ultimately, it is not the City’s role to determine whether a particular facility is necessary to fill a
significant gap in coverage. Itis, first, the applicant’s business decision to determine its own
need for the proposed facility, and if the City denies the particular facility for otherwise
legitimate land use or zoning reasons, it is the role of the courts to determine whether the need
for the facility is protected by the Telecommunications Act. The entire scheme proposed by
Section F of the Draft Ordinance should be removed.

2. The Wireless Permit Requirements

Section 230.96(F) requires a Wireless Permit for all proposed wireless facilities and sets forth
the requirements for approval of a Wireless Permit Application. Several of the Wireless Permit
application and approval provisions impose overly burdensome requirements on applicants that
exceed the scope of the City’s legitimate land use authority or police powers.

Section 230.96(E)(1)(c) requires that a Wireless Permit application include evidence that the
proposed facility “is screened or camouflaged by existing topography, vegetation, buildings or
other structures as measured from beyond the boundaries of the site at eye level (six feet).”
Placing this general screening requirement on all wireless facilities, regardless of location,
violates Public Utilities Code § 7901, because it would effectively preclude wireless facilities
from the public rights of way. Section 7901 grants a statewide license to telephone
corporations, including wireless providers, to access and use the public rights of way. Pac. Tel.
& Tel. Co. v. City & County of San Francisco, 51 Cal. 2d 766, 774 (1959). Likewise, because
other utilities and right of way occupants are not required to screen their facilities from view, it is
not a reasonable exercise of the City’s authority to regulate the time, place, and manner of right
of way access under Public Utilities Code § 7901.1. Similarly, Sections 230.96(E}(1)(g) and
230.96(H) run afoul of Section 7901 because they each require that the applicant for any wireless
facility to obtain “a license, lease, franchise, or other similar agreement from the City” before
any wireless facility may be placed “over, within, on, or beneath City property.” The City
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cannot require an applicant to enter into a local franchise because, pursuant to Section 7901, any
telephone corporation already possesses a statewide franchise to occupy the public rights of way. -

In addition, Section 230.96(E)(1)(h) imposes the overly burdensome requirement that an

applicant identify all other wireless antennas within 1000 feet of the proposed facility. This
provision is aimed at encouraging co-location of antennas, but does not limit its reach to

. proposals_thal; seek o construct new support structures. Therefore, it is overly broadand .. .. .

burdensome.

Section 230.96(E)X2) addresses wireless permit applications that may be approved by the
Director without a Conditional Use Permit. However, this section allows the Director to re-
evaluate antenna classifications at any point in the review process. Thus, the City, at the whim

of the Director, is free o change the application requirements for any particular facility at any
time, without notice to the applicant. This uncertainty deprives applicants of any objective
standards upon which they can rely, and is counter to the stated federal purpose of the
Telecommunications Act to expand and promote consumers’ access to advanced
telecommunications facilities and capabilities. City of Rancho Palos Verdes v. Abrams, 544 U.S.
113, 115 (2005).

3. The Conditional Use Permit Requirements

Section 230.96(E)(3) requires that an applicant obtain a Conditional Use Permit (“CUP”) for
“any new ground or utility mounted wireless facilities.” Several 'of the CUP application and
approval provisions impose overly burdensome requirements on applicants that exceed the scope
of the City’s legitimate land use authority or police powers.

First, the requirement that all new utility mounted wireless facilities obtain a CUP is in
contradiction to Government Code § 65850.6, which addresses collocation sites. Section
65850.6 specifically states that, “a collocation facility shall be a ‘permitted use not subject to a
city or county discretionary permit. . . ."" Therefore, the City may not impose a discretionary
CUP process on collocation sites, as the Draft Ordinance purports to do.

Second, Section 230.96(E)(3) mandates that an application for a CUP for a wireless facility
include all of the information required for a Wireless Permit. Such duplication is unnecessarily
burdensome on the applicant and suffers from the same flaws as Section 230.96(E)(1), identified
above.

Third, this section also allows the Zoning Administrator to impose further restrictions on an
applicant’s proposed design and construction. The Zoning Administrator may require an
applicant to incorporate: “(a) Completely Stealth installations; (b) Stealth Techniques; (¢) Co-
location and locating Facilities within existing building envelopes; (d) Colorization or
landscaping to minimize visual prominence; and/or (e) Removal or replacement of Facilities that
are obsolete.” Meanwhile, other utilities and occupants of the public rights of way are not
required to obtain CUPs or subject themselves to these discretionary conditions before installing
facilities in the public rights of way. Thus, by requiring CUPs for all utility mounted wireless
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facilities, and endowing the Zoning Administrator with the discretion to require these various
conditions, the Draft Ordinance violates T-Mobile’s and other wireless carriers’ rights under
Section 7901, in excess of the City’s authority under Section 7901.1. This provision also
violates federal law in that it imposes requirements that are not competitively neutral and non-
discriminatory. 47 U.S.C. § 253 (a), (b), (¢).

i Fourth. Section 230.96(E)(3) purports to.allow the Zoning Administrator to require “removal or

replacement of Facilities that are obsolete,” With all due respect, a City lacks the authority to
make determinations about what technologies are “obsolete”. As mentioned above, a locality’s
attempt to regulate the technological operations of a federally licensed Wwireless carrier is
preempted. New York SMSA Lid. Partnership v. Town of Clarkstown, 612 F.3d 97 (2d Cir. .
2010). :

Finally, but perhaps most fundamentally, the City is secking to impose a new tier of wireless
regulations (conditional use permits for all ground-mounted or utility pole-mounted wireless
facilities) that was rejected by Congress. Local government authority to make decisions
regarding the placement, construction and modification of wireless facilities was preserved (in
part) but that authority does not extend to interfering in the business operations of wireless
carriers, as the Draft Ordinance contemplates.

* .® #®

For all of these reasons, T-Mobile respectfully asks that the Draft Ordinance be significantly
revised to bring it into compliance with state and federal law.

Respectfully yours,

Davis Wright Tremaine LLP

Y e

Martin L. Fineman
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MACKENZIE & ALBRITTON LLP

920 SANSOME STREET, 1475 FLOOR
SAN FRANCISCO, CALIFORNIA 94104

TELEPHONE 415/ 288-4000
FACSIMILE 415 / 288-4010

September 127 2011

Bv Email & Facsimile
Ricky Ramos
Senior Planner

Deparfment of Plarming & Butlding
City of Huntington Beach

2000 Main Street

Huntington Beach, CA 92648

Re: Huntington Beach Draft Wireless Communications Facilities
Ordinance

Dear Mr. Ramos:

Thank you for speaking with me this morning. On behalf of Verizon Wireless, I
am writing to provide our initial comments on the draft wireless ordinance provided to
our chent (“Draft Ordinance™). We understand that you are gathering input from the
interested wireless carriers before scheduling a study session, and we certainly look
forward to working with you. As we have had limited time to review the Draft
Ordinance, our comments are preliminary; however, as 1 mentioned, the Draft raises
major issues.

As you know, there is increasing public demand in Huntington Beach (the “City”)
for high quality wireless service, and this demand can be met only by the installation of
new antenna facilities as well as the modification of existing sites. It is extremely
important that the Draft Ordinance provide workable criteria that permit Verizon
Wireless 1o serve both emergency personnel and the general public, especially in order to
meet the growing demand in residential areas.

Verizon Wireless’s wireless service provides daily communication for Huntington
Beach residents, commuters and its workforce, and is a critical component of the City’s
emergency response systems. Cell sites now incorporate E-911 equipment, which allows
emergency personnel to “pinpoint” the origin of 911 calls from cellular telephones. In
short, the service is critical both for everyday users and for emergency purposes.

Our concern is to ensure that Verizon Wireless is able to install and upgrade its
facilities and equipment without encountering undue impediments or other barriers that
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would violate federal or state law. In the present situation, the Draft Ordinance contains

a number of provisions that do not comply with applicable law.

Denial of Effective Service Appeal

The Draft Ordinance contains a specific process and standard for determining
whether federal preemption exists. Under prevailing law, this constitutes an
impermissible burden on federal rights, and should be deleted.

The “Purpose” statement in the Draft Ordinance, Section 230.96(A), states in part
that “where the City determines that the Facility does not satisfy City planning and
zoning standerds, the Wireless Provider may then choose to establish Federal preemption
because (i) a significant gap in wireless coverage exists, and (ii) there is a lack of feasible
altemative site locations.” Section 230.96(F) then sets forth a special appeal fee and
process under which the Applicant may assert federal preemption. This special process
inchudes submission of eight categories of evidence, an unspecified fee (to be established
in each case), and the right of the City Attorney “to igsue administrative subpoenas to
compel production of such documents, testimony and other evidence relevant to the
applicants denial of effective service claims.” (See Section F(1)-F(3)).

The ordinance scheme is thus designed to establish an administrative process and
special fee for a determination of federal preemption. As such, it contains matters
beyond the City’s purview under its land use authority and police power, and must be
removed because it creates an impermissible burden on federal statutory rights. See
Felder v. Casey, 487 U.S. 131, 139-144 (1988); Barry v. Ratelle, 985 F. Supp. 1235,
1238 (S.D. Cal. 1997); Hood v. Los Angeles, 804 F.Supp. 65, 67 (C.D. Cal. 1992).

In addition, from a purely practical standpoint, it 18 unwise for the City to set forth
very specific submission requirements to establish any federal right, which, from the
preemption standpoint, are subject solely to federal statutory and case law. See 47 U.S.C.
Section 332(c)(7). The actual submission requirements sct forth in Section 230.96(F)(Z)
are problematic not only because of the fundamental conflict with preemption principles,
but also because they attempt to address technical requirements (transmission levels, call
volumes, coverage strength etc.) which are solely within the purview of the federal
government. In the 2010 Clarkstown decision, the Town's law impermissibly crossed the
line between legitimate land use regulation and preempted regulation of technical and
operational standards, and the same is currently true under the Draft Ordinance. See N.Y.
SMSA Lid. P’ship v. Town of Clarkstown, 612 F.3d 97 (2d Cir. N.Y. 2010).

The final submission requirernent set forth in Section 230.96(F)(2)(g) states that
any proprietary information disclosed to the City “shall remain confidential,” but this
statement simply would not create any guarantee of confidentiality under the California
Public Records Act.
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Tn sum, we do not believe the Denial of Effective Service Appeal process and fee :
— A_ﬁ%m%m%mﬁhm@ws@%@%@mmmg@m@wm%m—m_
the section be deleted. :

The Public Right-of-Way, and the Utility Agrecment

Section 230.96(E)(1)(g) indicates that the applicant may have to provide a
franchise agreement or lease for use of any public property, presumably including the
public right-of-way. In order to comply with California Public Utilities Code Section
7901, Section (g) should clarify that a lease is required only for use of City-owned
structares within the right-of-way (such as City-owned traffic lights or other poles), but
not for use of the right-of-way itself.

Section 230.96(G)(13) states that if a facility requires electrical power, as every
facility does, the Applicant must provide either a franchise agreement between the City
and the applicant, or a written statement from the utility company “that they accept all
responsibility for those lines in the public right-of-way.” We are not sure of the genesis
of this requirement, but it is doubtful that Southern California Edison (“SCE”) makes any
separate statement of general liability beyond the statements contained in the SCE
franchise agreement with the City. The alternative set forth in {(()(13), namely the
requirement of a franchise agreement between the Applicant and the City, would clearly
violate Williams Communications, LLC v. City of Riverside, 114 Cal.App.4th 642, 648
(2003) and California Public Utilities Code Section 7901. It is well-established that
wireless telephone providers are exempt from any local franchise requirements.

Conditional Use Permit, and Open-ended Requirements

The Draft Ordinance expands the categories of site applications that require a
Conditional Use Permit (“CUP”) — this expansion goes far beyond the City’s present
regulations, which generally base the need for a CUP on factors such as excess height,
visibility and architectural non-integration. In light of the current criteria, we do not
believe such an expansion is necessary or warranted.

In addition, while some applications are subject to administrative approval, an
application may, af any stage, be re-evaluated and placed in the “discretionary” review
category. This means that no applicant has any idea which process ultimately will be
applied. The California Permit Streamlining Act states that all applicants are to be
advised of the application requirements at the outset. See Cal. Gov. Code, §§ 65940 —
942. Under the Draft Ordinance there is no certainty in the process.

Section 230.96(E)(1)(i) includes a catch-all provision, requiring the applicant to
provide “[a]ny other relevant information as required by the Director of Planning and
Building.” Taken together, the expansion of CUP requirements, the possibility of re-
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evaluation under a new process at any stage, and an open-cnded list of submission
requirements introduce a high level of uncertainty and burden upon any carrier
attempting to improve wireless infrastructure within the City. We believe the existing
Code provisions clearly addressed distinctions in requirements and the necessary level of
review, and should not be replaced with a new, very murky process.

Modifications

Yection 230.96(B)(6) specifically includes “like-for-like” replacements in the
definition of modifications, which as a practical matter may mean that simple equipment
replacements may have to undergo a lengthy approval process. We believe any like-for-
like replacements should be permitted as of right; there is no legitimate land use
rationale for discretionary review in such circumstances, and the City risks intruding on
the exclusive federal authority to regulate the technical aspects of wireless services. See,
e.g., Clarkstown, supra.

Monitoring

Section G(10) is entitled “Monitoring” but requires provision of a lease between a
private landlord and the applicant before a building permit will be issued. The only
relevant issue is whether the applicant is duly authorized by the underlying property
owner 1o install and maintain a facility in the location subject to land use approval.
Provided the application is authorized by the property owner, we do not believe there is
justification for requiring any carrier to submit its leases, particularly as leases often
contain proprietary or confidential information.

ot

As indicated, this description of problematic provisions is not intended to be
exhaustive; we believe the proposed changes raise a number of issues and certaimly
require examination in light of state and federal law.

We look forward to speaking with you further.

Very truly yours,

Sarah L. Burbidge
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cc: (by email only)
Verizon Wireless
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September 12, 2011

Ricky Ramos, Senior Planner | L U S

City of Huntington Beach
2000 Main St., 4th Floor

Huntington Beach, CA 92648
Re: Zoning Text Amendment No. 09-002 Legislative Draft (August 2011)
Dear Mr. Ramos,

NextG Networks of California (NextG”) hereby submits this letter of comment regarding
the proposed Zoning Text Amendment No. 09-002, Legislative Draft, {August 2011).
While NextG appreciates the opportunity to comment on the City of Huntington Beach’s
(the “City”) proposed language changes to its Wireless Communication Facilities
Ordinance (“Ordinance”); NextG believes that the proposed changes are illegal,
counter-productive and miss the point of the Ordinances’ stated intent. The City should
take this opportunity to work co-operatively with the wireless telecommunication industry
(“Utiliies”) and craft an Ordinance that addresses the City's perceived “potential
negative aesthetics” impact of Wireless Communications Faciliies (“WFC”), while
allowing for the smooth deployment of the wireless networks that benefit all of the city
constituency.

Ongoing Litigation

NextG notes that it is currently involved in litigation with the City in which NextG
has challenged the City's current Wireless Ordinance as unlawful, particularly, in
violation of Section 7901 of the Public Utilities Code. NextG submits these comments
subject to and without waiving any of the arguments that it has advanced in that
litigation. Moreover, to the extent that there are portions of the Wireless Ordinance that
would remain unchanged or that are not otherwise addressed in these comments,
NextG incorporates its prior comments and briefings setting forth its position regarding
how the City’s requirements violate Section 7901.

NextG maintains its position that the City's current Ordinance violates Section 7901 of
the Public Utilities Code because the City cannot deny NexiG access to the public rights
of way and the City’s current Ordinance seeks to subject NextG's use of the public
rights of way to application processes and review that exceed the City’s limited authority
under Section 7901.1 of the Public Utilities Code. The proposed Ordinance amendment
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does not remedy the fundamental problem that the Wireless Ordinance would empower
the City to deny NextG access to the public rights of way, in violation of the Public
Utilities Code. In addition, the proposed Ordinance continues to fail to treat all users of
the public rights of way in an equivalent manner, since the City does not impose the
CUP requirement on other right of way users. With its legal arguments reserved, NextG
provides the following recommendations that may help rectify the legal deficiencies in
the proposed Amendment.

Commenis

Section A: Purpose. States that wireless facilities have negative aesthetic impacts
“including visual blight and diminution of property value.” Such claims are
unsubstantiated and should be stricken.

Section B: Definitions.

3 The definition of “Completely Stealth” asserts that light standards are fo be of a
“typical diameter”. What does the City consider “typical’? As light pole standards are
available in different diameters and this term should be more clearly defined. Also,
these poles typically taper, so the diameter changes from top to bottom of the pole.
The definition also lacks the mentioning of omni directional antennas, directional panel
antennas and cylindrical antennas, which are commonly used in the public right of way.

4. Ground Mounted Facility. The following shall be added to the definition, “Such a
facility includes but is not limited to new or existing street light poles, traffic signals or
utility poles.

“Street Light Pole” — any concrete, fiberglass, metal, or wooden pole that has a mast
arm for electrolier support.

“Traffic Signal’ — shall mean any standard-design concrete, fiber glass, or metal pole
that has a mast arm for electrolier support and is used for traffic signal control purposes.
Traffic signal may also integrate a streetlight.

“Utility Pole” — any wooden pole that is erected by a utility company.

11. Utility Mounted. The words, “but not traffic signals” should be deleted.

13. Does this definition apply to water districts, police, fire, So Cal Edison, etc?

P.2of4
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Section E. Process to Install and Operate Wireless Communication Facilities.
1. The required fees shall be “reasonable’.

b. The City needs to provide guidelines for satisfying the evidence
requirements that a facilty is compatible with the surrounding

_environment.

¢c. The following should be added after “six feet”; “from a public vantage
point”.

f. This requirement shall not apply to wireless facilities in the public right

£
oTway-

h. Co-ocations shall be required where “economically and technically’
feasible,

i, “Any other relevant information” is vague and overbroad.

2. Director Approval. The City's ability to determine whether a facility may be
approved by the Director or whether a CUP is required gives the City broad
discretion and provides the applicant with no certainty. The criteria should be
spelled out in the process.

a. Co-location shall also include co-location on an existing utility pole.

b. There is a concern here with the City's inclusion of the words “and is
not ground or utility mounted™. The City is intentionally calling out for
different treatment of ground utility facilities. Why is this?

Section 2 states that the Director shall issue findings of approval. What are
these required findings?

Section 3 clearly states that any NEW ground or utility mounted wireless facilities
shall obtain a CUP. The City may want to consider administrative review for low
visibility sites.

Section 4. Design review shall be required of facilities in the public right of way
ONLY if the facilities are within 300 feet of a residential district.

Section F. Applicant May Assert Federal Preemption at Time of
Appeal to Planning Commission

1. The City’'s imposition of a speciai fee for a appealing a wireless CUP is
unreasonable.

P.30f 4
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of. The City's request for monthly volume of calls, eic is inappropriate as it
requires the disclosure of confidential/proprietary information.

3. The City Attorney’s ability to subpoena and compel the production of certain
documents relevant to the denial of the applicant's service claims is
unprecedented. In my more than 20 years in land use planning, | have never
seen an ordinance calling that specifically calls out for the active participation
of the City Attorney in the permit process. Clearly, this section illustrates the
City’s hostility toward the wireless facilities, more specifically those located in
the public right of way.

Section G. Wireless Communication Facility Standards

1. Screening. Having the requirement that a ground or utility mounted facility
blend into a building or other concealing structure is physically impossible.

10. Monitoring. The entire sentence should be stricken and replaced with the
following: “The applicant shall provide the City with the property owner's
authorization to locate on his property prior to the issuance of a building
permit. *

11, Landscaping. What is the relevance of “projected vehicular ftraffic” to
landscaping?

Section K. Cessation of Operation

3h. The costs of removal, repair and restoration shall be reasonable. Thus, the
word “entire” shall be replaced with the word “reasonable’.

Thank you for the opportunity to comment. If you have any questions, please do not
hesitate to call me at (858) 876-2070. NextG looks forward fo working with the City to
resolve our differences and to providing the public with least obtrusive, most technologically
advance wireless networks.

Very truly yours,

NEXTG NETWORKS OF California, INC.

&
& B 4 &
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Joe Milone
Director of Government Relations
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September 12, 2011

City of Huntington Beach
Department of Planning and Building
2000 Main Street

Attention: Mr. Ricky Ramos, Senior Planner

Via E-Mail Delivery Only

RE: City of Huntington Beach Draft Wireless Communication Facilities
Ordinance

Dear Mr. Ramos:

The California Wireless Association (“Cal\N/L\”)1 writes in response to the City’s ongoing
discussions concerning the possible amendments proposed to the City's existing
Wireless Communication Facilities Ordinance. CalWA appreciates the effort of the City's
Planning Division to date however we are opposed to the general tone of the proposed
ordinance and particularly its lack of separate and distinct regulations for addressing
proposed facilities within the City’s public right-of-way, its continued stated intention to
discourage facilities within residential areas, and the onerous requirements to “justify”
the need for a proposed wireless communication facility.

We present this correspondence and the attached “annotated comments” in support of
our positions stated above and sincerely thank the City for this opportunity.

As a precursor to our more substantive comments herein, we are also hopeful that the
City of Huntington Beach can appreciate the tremendous pressure the industry is now
facing in meeting the future wireless needs of Huntington Beach’'s citizens, business
community, and public safety professionals. Again we are grateful for the opportunity to
participate in this discussion, and hope to continue our participation, as the process
progresses.

While we believe that the City's Planning Division has conducted a thoughtful
examination and review of the matters at issue here, there are several additional issues

' CalWA is a non-profit organization made up of volunteers who work in the wireless/telecommunications
industry throughout California. Its goal is to raise awareness about the benefits of and to promote the
wireless industry, to educate the public and political leaders on issues of importance io the wireless
industry, and to cultivate working relationships within and between the indusiry, the public and political
jeaders. .
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that we believe are important for the City to also understand before providing any further
direction on this matter.

Again, in addition to this correspondence, detailed and specific comments on the
proposed ordinance are attached that detail issues with the structure and language of
the ordinance in its current draft form. This correspondence is presented in an effort to
broaden the discussion and present additional issues and values that the subject land
use also represents and supports. We respectfully request the Planning Division review
these important comments and consider a much more balanced and tolerant view of
this land use that by definition in the States constitution is in fact a “Utility”.

“CALIFORNIA CONSTITUTICN
ARTICLE 12 PUBLIC UTILITIES

SEC. 3. Private corporations and persons that own,
operate, control, or manage a line, plant, or system for
the transportation of people or property, the transmission
of telephone and telegraph messages, or the production,
generation, transmission, or furnishing of heat, light, water,
power, storage, or wharfage directly or indirectly to or for
the public, and common carriers, are_public utilities
subject to control by the Legisiature. The Legislature
may prescribe that additional classes of private
corporations or other persons are public utilities.”

The additional “aesthetic” considerations that are the focus/subject of your deliberations
will have a significant negative impact on the wireless communications industry and
jeopardize achievement by the City of many additional stated City goals, abjectives, and
policies not considered by the Planning Division to date.

Prior to presenting specific evidence of the City’s own recognition of “additional values”
to which the subject land use supports, we wish to convey to the Planning Division
some basic information that should also be considered in your deliberations, and
specifically to the question of “ratcheting up” any “aesthetics” based only regulations to
this utility infrastructure.

1. All telecommunications facilities including wireless are defined as a “utility” under
state law (see reference to State Constitution above);

a. No other utility is required to address “aesthetics” in nearly the same
manner that is forced upon the wireless telecommunications industry.

b. We all rely on local government to apply regulations on similar iand uses
equitably and fairly. Please consider this fundamental tenant of
govemnment as you deliberate on this matter.

2. President Obama in his recent “State of the Union” address has identified the
deployment of broadband wireless infrastructure as an urgent need and
immediate priority for this country;
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3- “The —unique-technology- employed-by-—wiretess telecommunications—must-be- ——=-=- = — !

a. By adding additional regulations and requiring additional discretionary
entittements for the review and processing of those applications that are
designed in a manner that is consistent with other similarly placed uiilities,
the City is behaving inconsistently with the President’s directive and as will
be presented subsequently, their own (City of Muntington Beach) goals
and policies.

» A=

considered more prominently in the development of any land use regulations;
a. The application of additional “aesthetically” based regulations can

significanty-limitth &abi-ii%y—aHh—i-s—i-nfra—st-r—u@c—uFehte—fun-c—;ti‘eﬂﬂar-epeHy—a-ndrte
its highest and best use, thereby necessitating many more facilities and

adding—significantly—mere—cost; which—resulis—in—additional—economic

burdens fqr_us al!.

Wireless infrastruoturé is becoming critical in the provision of public safety and o

emergency services as well as serving as the new platform of our economy and
new ways to manage and provide healthcare.

a. Certainly “aesthetics” is part of the equation; however the discussion
needs to be more balanced and cannot solely focus on this one element at
the expense of the functional requirements of the technology and all other
considerations.

b. Please consider the broader issues of public safety and emergency
services, economic development, and future critical healthcare
applications as you continue 10 deliberate on any land use regulations you
may be considering.

_ The Nation has begun to migrate Public Safe’ty Communications to the

frequencies within the more recent release by the FCC of those bands
associated with the “Long Term Evolution” (LTE) networks also being deployed
by commercial wireless carriers. This was specificalty done to allow Public Safety
professionals, during times of natural and manmade disasters, with the ability to
utilize and “roam” upon these adjacent commercial LTE platforms to ensure that
critical communications can be better maintained in these times of significant
need.

The following discussions provide numerous examples and “snapshots” of the evidence
in support of the various “additional values” that this land use supports as recognized
and documented with the City of Huntington Beach's General Plan.

General Plan Land Use Element

Within the City's Land Use Element of its General Plan are obvious references that
speak to the importance of this land use and how reasonably and effectively managing
it will support the ability of the City of Huntington Beach to meet its stated land use

goals.

Below are various Goals, Objectives, and Policies lifted directly from the Land Use
Element of the City of Huntington Beach’s General Plan.

3
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Correlation of Land Use Development with Market

Demands .

Goual

LU

Achievedevelopment that maintains ox improves? the
City’s fiscal viability and reflects economicdemands
while maintaining and improving the quality of life
for the ctrrent and future residents of Huntmvtim
Beach,

Policies
LU 1.1

Establish incentives for the development of uses to -

stipport the needs and reflect the economic demands of
City residentsand visitors, U-LU 16 and ELU 1 7)

LULL2
Promote development in accordance with the Economic
DevelopmentElement. G-LU 17)

Correlation Of Land Use Development with
Supporting Public Infrastrectureand Services

Goal
LU 2
Ensure that development is adequately served by

transportation infrastructure, utility infrastructure,

and public services.

Objective

Lu2.t

Review development with the ability of tﬁt City and
other service providers to provide adequate public
infrastructure (transportation  facilities, wastewater
collection and treatment, water supply, electrical,
natural gas, telecormmunications, solid waste disposal,
stor  drzinage) and  gualily public services
(governmental, police, fire, recreational, cultural, and
public educational system).
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‘Policies

LUZ1d

Plan and construct public infrastruciure and service

improvements a5 demand necessitates to support the

jand uses specified in the Land Use Plan (as defined in

I the Circulation and. Public  Utilities. and Services _ - . - . . ...

‘Elements of the General Plan). (--LU 9 and. LLUI4)

LY2.1.2 - - |
Require that- the type, amount, and location of
development be -correlated with -the—provision—of

adeqaate su_ggoﬂmg ‘nfrastucture and services {as
defined in the Circulation and Public Utilities and

Service Elements. (LU 8, FLU 9, FLU 11, and LU

12)

Objective

LU43

Ensure that property owners and tenants have access 10
cducational programs regarding property maintenance.

LU 433

Provide cconomic assistance, as funds are available, for
the improvement of physically deteriorated structures in
the City. (I-LU 16 and I-LU 22)

The development of a robust and ubiquitous wireless communications network that is
not overburdened with costly “aesthetic” reguiations and an expensive and time
consuming discretionary entittement process will better serve the goals, policies and
objectives of the City articulated above.

General Plan Economic Development Element

Within the City's Economic Development Element are yet additional references that
speak to the importance of this land use and how reasonably and effectively managing
it will support the ability of the City of Huntington Beach to maintain its prominent
position as an economic center and balanced community in the greater Orange County
region.

In these difficult economic times the adoption of onerous and burdensome regulations is
not conducive to supporting a sustainable economic recovery that we all recognize as
critical and important to all our futures. Government needs fo consider a more

5
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supportive and partnering role in order to assist one of the few industries that is able to
grow itself and at the same time enable and support other industries. Below are various
“goals”, “objectives”, and “policies” lifted from this Element that speak to this land use.

Fconomic Growth

Gonl

ED1 -

Provide economic opportunitics for present and
future Huntington Beach residents and businesses
through employment and loeal fiscal stability.

Polictes

ED 1.1

Maintaln and expand economic and business.
development: programs that encourage and stimulate.
business opportunitics within the City. (FED ],

LED 2, and I-ED 3)

ED112

Review and revise the Economic Developraent Element.
every three years o assare the Elemient: 2) adequately
assesses Huntington Beach’s economic conditions; b)
promotes policies and programs to méet the business
and resident needs; ¢} conforms with other Gerieral Plan’
elements; and d) reflects the Economic Development-
Strategy. (JED J, FED 2, and ILED 3)

Marketing

Objective

ED22

Maximize Huntington Beach’s visibility by
participating in local, regienal and state marketing,
efforts,

Policies

ED2.2.1

Wark with state, county, and subregioral organizations
to promote Huntngton Beach, Orange County, and
California. (I-ED 1 and ILED 2)
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ED 222
Coordinate with the City, Huntington Baadx-?oﬁnmm
Valley Association of ‘R&alfem Chamber of Commierce;
conference- and visitor boreay; school dmtncts and
other business. grgamzahms to help’ their pwmﬁmmai
_information - focis_on. the messape that “Huntington:

‘Beach is a diverse, healthy comumtinity within which to
do business. (I—EI} 1 and LED 2)

mm

vzsibxh%y aml }ccai pamnﬁge. {I EB 3 a*mi'f Eﬁz} -

ED224

Utilize new tcimmmnnmtmns technology, such as.
HBTV Channel 3, the fiternet, and Wordwide Web, to
promote the City, (I-ED I and I-ED )

ED 242
Seéek 1o capture the “new gm " businesses such as,
but not limited tor

. t&%ﬁcaﬁﬁmﬁ&g;

b. “shop for value” or “big box” stores;

¢, entertainment-commercial developnients;.

d. knswla&wa—hasﬁd retail and entetainment-

information retail uses; and _
¢, high sales tax producing businesses. {(-ED}
and FED 2y
ED243

Eﬁaeumga the expansion of the range of goods and
services provided in Huntington Beach to accommodate
the niceds of all residents in Huntington Beach and ﬂm
market area, (LED | and I-ED 2}
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ED 2.52 .
Seek fo capture “pew growth” industries such as, but
not limited to:

a. “knowledge” hased industries, such @5
research “and  development firms  (higher
technology communications and information
industries);

b. communication industry service providers and
equipment menufactures which are crealing
the next series of consumer and wtility
company equipment and sérvices;

¢. biotechnical industries;

d. environmental technology; and
point of sale industries. (ED 1 and FED 2)

The City’s wireless network is a critical component to providing “infrastructure” that will
support the City’s envisicned strong and diversified economy. This additional "value”

needs to be added to the conversation and decision making process when addressing
this critical infrastructure/land use. ‘

The numerous “goals”, “objectives”, and “policies” within this Element speak indirectly
and directly to the importance of the telecommunications industry and the role it plays in
support of City’s local economy not to mention the regional economy.

General Pian Public Facilities and Public Services Element

Within this Element of the City’s General Plan, “telecommunications” plays an ever
critical role in emergency preparedness and emergency services.

PF22.2

Utilize modern equipment and techniques o ensure
adequate safety for the citizens of Huntington Beach,
(-PF 2 and I-FPF 8}

Objective
PF2.4
Tncrease fire and safety awareness among the public.
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Mamtam wmumaatmn with State safety pmmnei
i 1::;;5, ami Czty F,j ,, fané Ps:ﬁica divisions.

I &.»uuu.m:tﬁ o ﬂﬂ(}fﬂmﬁfﬁ—W!ﬂi—FﬁéﬂfaP'Si%

County, and local safety agencies to facilitate a.

“high level of cooperation in mspoudmg o
P - — z WTE;ET m?ﬁuﬁk m —Uﬁ ﬁgpﬂ%s.‘semm} e e e e e
réscue or §wiftwater yesponse,

General Plan Utilities Element

Within this Element of the City’s General Plan, again “telecommunications” is cited and
it is understood these types of facilities are critical infrastructure for the City of
Huntington Beach now and particularly in the future.

Gas Supply _T‘e?étﬁmmnnicaﬁﬁn |

Goal

Us

Maintain and expand service provision to City of
Huntington Beach residences and businesses.

Objective

5.1

Ensure that adequate natural ges, telecommunication
and electrical systems are provided.

Policies

Us.1.1

Continue to work with service ymwéers to maintain
current levels of service and facilitate improved levels
of service. (FU5)




A comprehensive review of all the various elements of the City's General Plan has not
been conducted as yet, however it is clear through the few examples cited above there
are significant “additional values” that are supported by the continued development of a
robust and ubiquitous telecommunications network.

Certainly aesthetics plays a role in the regulation of this land use but to only consider
that value in your deliberation and overall decision making process would be a serious
misunderstanding of the totality of this lifesaving and critical component to the City’'s
overall future safety, heath, and economic vitality.

Again there is much additional evidence that telecommunications will only continue to
grow in terms of its importance in the provision of public safety, economic development,
traffic demand management, and yet unforeseen but soon to be released e-medical
applications. For all these reasons we need to begin to “balance’ the total of all the
“values” that this land use provides/supports and move away from the singularly
“aesthetics” only considerations that have dominated the discussions over recent years.
It's now time that the local regulatory environment begin to evolve in recognition of all
the values presented herein.

Conclusion

We ask that the City’s Planning Division look at the totality of the issues surrounding this
critical land use and embrace the “additional values” cited within your City’s own
General Plan. We also ask that you make the most responsible decision on this matter
and represent this land use in a more balanced and accurate light to the decision
makers as this project moves forward. As drafted, the proposed ordinance applies a
heightened and overly inflated “aesthetic value” not applied to any other like land use
(utilities) and in our opinion, is a waste of scarce City resources and an additional
burden and cost that would have to be borne by all.

In addition, in my 20 plus years working as a professional public sector planner at
jurisdictions throughout the State, when the value of “aesthetics” must be measured
against other “values” that include “public safety” and “economic develo pment” the
aesthetics considerations are in most (if not all) cases secondary and subjective by a
large margin to the protection of the public's safety and economic vitality.

Finally, please carefully review the attached “annotated comments” as there are many
additional and significant concerns with the details of the proposed ordinance. Again, as
is mentioned in our opening remarks, one area of significant concern to Calwa is the
section of the regulations requiring the applicant to “justify” the need for any future
facility. This is not asked of any other land use or business and is not under the purview
of the local planning and zoning authorities as it is a business decision that must be
made by the applicant/private sector, and as such it should be removed in its entirety.
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Thank you for taking the time to review our comments. We look forward to participating
in this process as it progresses. Please feel free to contact me to discuss the substance
of our comments and how we can better support our mutual goals.

BestRegards, . _ __ _ _ _ . . __ .- - _

Sean Scully -

Board member

Co-Chairman Regulatory Committee
California Wireless Association

800 S. Pacific Coast Hwy #4438
Redondo Beach, CA 90277

Office: (310) 378-8706

Mobile: (818) 426-6028
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Catwa Comment 1: We encourage the G f Huntington Beach o broaden their Catwa Comment 3: Residential areas have

wx . . - e . . incressingty become underserved by existing

pc;ssi:on{_v_;aw on this land use beyond the sole z.ssue of aesthe}zc§ and regogmze wireless networks. The orlginal netwarks wese

the “addiffonal values” that are supported by wireless communicaitons as i . deployed afong major trave! corridors and

addresses and enhances public safetylemergency prepardeness Services, 8CONOMIC then within the commercial and business

development, traffic demand management {irip reductions), and many other general cormunities. The traditional business

if 4 quality of [ife issues community has now evoived to inchede our

welfare and qualny ol 1ke . . . residental neighborhoods with the growth of

CltV Of Huntlngton Beach telecommuting and e "home office™. In

. addition, more residents continue to give up
Zoning Text Amendment No. (09-002 teir tand lines in favor of wireless !

conwnurications in an effort to reduce

. Legis]ative Draft housechold expenses. It Is strongly
[ recommended that there be some recognition
( August 201D of the nesd for this land use within residential

areas as they have now evcived as described.
DAS (Distributed Antenna Systems) could be
- oL encouraged as an option within these more

- 230.96 ‘ereles_s Communication l“—a(:ll.ltleﬁ\l; sensfive areas.

A. Purpose. This Section of the Zoning Code is to protect public safety, general welfare, and

quality of life by regulating the location, height and physical charact sties and provide f

orderly and efficient placement of Wireless Communicatio Facilitiesin the City of _~
Huntington Beach.

\Because of the potential negative aesthetic mmpacts of Wireless Communicatidns F acilities,

W&mmﬁmn of property value, The 1_tﬁndeepefs'tqripcate -
Galwa Comment & <within commercial, industrial and other non-residential zones, screen them from
werespestiully  view, and encourage co-location with other Wireless Communic Facilities. However,
ﬁ?}‘;ﬁ; i?fh?zfa:; the Federal Telecommunications Act, specifically 47 U.S.C. Section 332(c}(7), preempts
that Wireless local zoning where a Wireless Facility is necessary:to remedy a significant gap in the

Communications  Wireless Provider’s service. Consequently, where the City determines that the Facility does
Ei‘;‘ifgg pasthe  not satisfy City planning and zoning standards; the Wireless Providermay then choose to
negatively impact  ostablish Federal preemption because (i) a significant gap in wireless coverage exists, and (i1}
property vaiues. We  there is a lack of feasible alternative site locations. ‘A myriad of factors are involved in
f;gf;i’;ﬁ studies determining if a gap is significant, such as: whether the gap affects a commuter highway; the
no such impact and  Dature and character of the area and the number of p¢ tential users affected by the alleged lack
we willshare this  of service; whether the signal is weak or nonexistent, and - whether the gap affects a
information. commercial district. Consequentily, the City will require scientific evidence from an expert in
the field demonstrating the existence of a significant gap in service, and a lack of feasible

alternative sites: The applicant will be required to pay for the cost of said expert opinion.

B. Definitions. For the purposé of this Section, the following definitions for the following terms
shall apply: (3568-9/02) :

: AAcc_essorV Structure. Any structure or equipment that is to be located ancillary to an
antenna or antennas in the establishment and operation of a Wireless Communication

Facility: {3568-9/02)

5 Co-Location or Co-Lo¢ated. The location or placement of multiple Wireless
Communication Facilities which are either owned or operated by more than one service
provider at a singlé location and mounted to a common supporting structure, wall or
building. (3568-9/02)

3 Completely Stealth. Any Wireless Communication Facility that has been designed to
completely screen all aspects of the facility including appurtenances and equipment from
public view. Examples of completely stealth facilities may include, but are not limited
to, architecturally screened roof mounted antennas, fagade mounted antennas treated as
architectural elements to blend in with the existing building, church steeples, fire towers,
and flag poles and light standards of a typical diameter.

Gatwa Comment 4 Calers strongly recommends that this language be
removed. As Is clearly srtizulated the proof of "signficant gap™ is
nelfner conclusive nor productive and serves to significantly Increase
expense and delays, Catwa would prefer that the City pursue an
approach that would reguaire the carrier roeet a higher threshold for
resthetics in these more sensitive areas and not the addiBonal costs
and delays it altempling fo prove "significant gap”. In essencs we
recommend an Yincentivization” by the use of development
standards. i wost be understood that the wireless Industry is not
Inferssted In the development of any wireless communicetion fachily
if there iz not a demonstrated nesd for sald facility.

ATTACHMENT NO. 3.27
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Cahwa Comment 5: A separate and distinet #ion shoutd be included for DAS
{Distributed Antenna System) and these types of facilities should be provided separate
davelopment reguiziions and administrative process through the Department of Public
Works in confunetion with an encroachment permit. Oniy those facifities that cannot meat
reasonakle development standardsiregulalions for fzoiiities within the public right-ofway
should be included within the purview of the Planning Bepariment.

4. Ground Mounted Facility. Any wireless antenna that is affixed to a pole, tower or other
freestanding structure that is specifically constructed for the purpose of supporting an
antenna. (3568-9/02, 3779-10/07)

5 Microwave Communication. The transmission or reception of radio communication at
frequencies of a microwave signal (generally, in the 3 GHz to 300 GHz frequency
spectrum). (3568-2/02)

g:;:; Comment & 6, Modified Facility. An existing Wireless Communication Facility where the antennas
regulationsideveiop and/or supporting structure are proposed to be altered in any way from their existing
et stamﬁairés and condition, including like-for-like replacement but exchuding co-location.

= ministeriz

zﬁﬁzge?wm B o Pre-existing Wircless Facility. Any Wireless Communication ﬁﬁci_lityz.for which a
separataly for building permit or conditional use permit has been properly-issued prior to the effective
faciii=s proposed date of this ordinance, including permitted wireless antennas that have not yet been

within the public
sight-oi-way.

constructed so long as such approval is current and not expireds (35

1, 0n, over, unde 'u'bqn; and
within the dedicated public alleys, boulevards, courts, lanes; places, roads, sidewalks,

streets, ways, private streets with public access easements within the City’s boundaries,

8. Public Risht-of-Way The area across, along, bane-aﬂl,-- i

and City owned properties, as they now exist or hereafter will'exist.

9. Roof Mounted. Any wireless antenna duecﬂyattached or affixed ; the roof of an
existing building, water tank, tower or structure other than a telecommunications tower.
(3568-0/02) IR S

10. Stealth Techniques. Any Wireles_s",_Cdmﬁiuiﬁc@ﬁbn Facility, including any appurtenances
and equipment, which is designed ‘to blend into, the swrrounding environment. Examples
of Stealth Technigue include, biit are pot limited {0, monopalms/monopines. (3588-9/02)

11. Utility Mounted.. Any wireless antenna mounted to an existing above-ground structure
specifically designed and originally installed to support utilities such as but not limited to
electrical power lines, cable television lines; telephone lines, non-commercial wireless
service antennas, radio antenmas, street lighting but not traffic signals, recreational
Facility lighting, or any other utility witich meets the purpose and intent of this defimition.

(3568-9/02, 3779-10/07) Ly

12. Wall Mounted. Any wireless antenna mounted on any vertical or nearly vertical surface
of a building or other existing structure that is not specifically constructed for the purpose
of supporting an antenna (ihcluding the exterior walls of a building, an existing parapet,
the side of a water tank, the face of a church steeple, or the side of a freestanding sign)
such that the highiest point of the antenna structure 1s at an elevation equal to or lower
than the highest point of the surface on which it is mounted. (3558-6/02, 3779-10/07)

13. Wireless Communication Facility or Facility or Wireless Antenna. An antenna structure
and any appurtenant facilities or equipment that transmits electronic waves or is used for
the transmission or receipt of signals that are used in connection with the provision of
wireless communication service, including, but not limited to digital, cellular and radio
service. ‘

C. Applicability. This ordinance shall apply to all Wireless Communication Facilities which
are erected, Jocated, placed or modified within the City of Huntington Beach.

D. Exceptions. The following Wireless Communication Facilities shall be exempt from this
Ordinance.

09-2009.002/63261 Pape20f 9
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Calwa Comment 7: This ¢« .on may be in conflict
with Government Code Ssection 65850.6
Collocation Facilities, Calwa recommends that
additional clarificstions be made fo this secfion {o
ensure if's consistency with cited State Law.

\ |

1. Any Facility, which is subject to a previously approved and valid entiflement, may be
modified within the scope of the applicable permit without complying with these
~ regulations. However, modifications outside the scope of the valid entitlement or any
modification fo an existing facility that does not have a previously approved and valid -
entitlement is subject to the requirements of this ordinance. ' -

2. Any antenna structure that is one meter (39.37 inches) or less in diameter that is

designed to teceive direct broadcast safellite service, mcluding direci-to-home satellite
service Tor television purposes, as defined by Section 207 of the Telecommunication Act
of 1996, Title 47 of the Code of Federal Regulations, and any interpretive decisions
thereof. o

3. Any antenna structure that is two meters (78.74 inch

commercial or industrial zones and 15 designed to iran
by satellite antenna.

4. Any antenna structure that is one meter (39.37 inches).or les
measurement and is designed to receive Multipoint Distributio
part of the antenna structure extends more than five (5) feet abe
on the same lot.

Departrient for a Wireless Permit by submitting a completed Wireless Permit Application
(“Application) and paying all required fees. The Application shall be in the form
i nd at a minimum shall provide the following information:

b. Evidence that the Facﬂlty is compatible with the surrounding environment or that the
‘drchitecturally integrated into a structure.

¢. Evidence fli'ei]t_ he 'f'acility is screened or camouflaged by existing or proposed
topography, Vegetation, buildings or other structures as measured from beyond the
boundaries of the site at eye level (six feet).

d. Evidence that the massing and location of the proposed facility are consistent with
surrounding structures and zoning districts.

e. Evidence that no portion of the Facility will encroach over property lines.

f.  Property owner authorization or evidence of fee ownership of property where the
Facility will be installed.

09-2009.002/63261 Page 3 of 9




Cabwa Comment 3 Additionzl language should be inciuded here that woulkd
exempt 2 cormplately stealthed faciiity from Hs reguirement. In addition,
incentives for jhis being "required” would be greatly enhanced if all colloccations
were adiministratively processed. Certalnly Government Code Section 65850
should also be cited and this ordinance should be consistent with said Siate

CollocationLaws.,
g. License, lease, franchise, or other similar agreement from the City for any Facility to
be placed over, within, on, or beneath City property.

h. Locations of all other Wireless Antennas within 1,000 feet of the proposed facility..
Co-location of Wireless Antennas shall be required where feasible whenever anew
Wireless Antenna is proposed within 1,000 feet of any existing Wireless Antenna.

i. Any other relevant information as required by the Director of Planning and Building.
Catws Comment 8 The  The Planning and Building Department will initially review and determine if the

gigség::} ;fc?i}iig%gs Application is complete. The City may deem the Application incomplete and require re-
submittal if any of the above information is not provided:=.7 >

Eucifities in this class of

“projects”.
Use Permit is required. Wireless Permit applications will
location and type of antennas defined in herein. Althoug
at project intake, a re-evaluation of antenna classifications may oc
process including at the time of review by the Director, Zoning Administrator, Planning
Commission or City Council. x
Cabws Covmment 90 . i ) . Sl o .
Again, HE should A Facility not subject to any other discretionary approval may be administratively

tis:

congider some approved by the Director by issuing a Wireless Permit if
griditionat nalght sbove ‘ ol A ;
eristing (o further T— .. e TS

tneantivize colocations. 4. Co-located on an existing approved Wireless Facility, does not exceed the

existing Wireless Facility heights, and employs Stealth Techniques such that the
co-located Wireless Facility is compatiblewith surrounding buildings and land
u3es; O R '

Calwa Commerd 16 Hthe e T N . . . .

gaimgy ts 8 " Qmpgml; b. Amodified Facility that complies with the base district height limit plus up to an
Steaith” tvpe Tacilty then -additional 10 feet.of height as permitted n Section 230.72 and compatible with
whether itis ground of alility L Uil ing buildings and land uses by incorporating stealth techniques; or
mousted should make no : e

differance. The lest portion of &
this senfence sheuld be - 2
stricken, “.and s not ground
or utithty mountsd.”

= A Facility that comﬁﬁés with the ba ict height limit plus up to an additional
10 feet of height as permitted in Section 230.72, 13 Completely Stealth, and is not
*. ground or utility mounted:

The Director mﬁy_requilje’ébnditions of approval of the Facility in order to minimize
adverse health;. safety and welfare impacts to the community.

A decision of the I irector to grant a Wireless Permit shall become final ten (10) days
following the date of the decision unless an appeal to the Planning Commission is filed as
provided in Chapter 248 of the Huntington Beach Zoning and Subdivision Ordinance

(HBZSO).

The Director shall issue findings of approval that the Facility meets the above ¢criteria and
is not a detriment to the health, safety and welfare of the community.

3. Zoning Administrator Approval. In the event the Director determines that the applicant
does not meet the requirements for Director approval of a Wireless Permit, then the
applicant shall apply for a Conditional Use Permit (CUP) to the Zoning Administrator
pursuant to Chapter 241 of the HBZSO. Notwithstanding any other provisions of the

09-2009.002/63261 Page 4 of @
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Calwa Comment 11: Insert the following ...uniess located
within the public right of way.”

HRBZSO, any new ground or utility mounted wireless facilities shall be required to obtain'a
CUP. CUP applications shall also include the same information required inder subsection

The Zoning Administrator may require, as a condition of approval of the CUP that the
applicant minimize significant adverse impacts to the community and public visual
resources by incorporating one or more of the following into project design and
construction: :

a. Completely Stealth installations;

_Celwa Comment 12: How b, _Stealth Techniques;
is a facility - o RREALL S M S : -
determingdidefined to be . ) L o s -
"sheolete”, Calvea ¢. Co-location and locating Facilities within existing building

strongly recormimend hal

—vemoving any existing -\ - paaa

temorr amy sssang S\ & Colorization orlandscaping (2 minimize visual

facitities.

e. Removal or replacement of Facilities that are obsgjét

Caiva Commont 15: Further conditions of approval of a facility CUP may be impo -provided in Chapter
Calwa strongly 241 of the HBZSO. The Zoning Administrator’s decision may be app;édled to the

recommends that an \  Planming Commission in accordance with Ch: 48 of the HBZSO.
siternative set of . T

regulations be o E

:ieieéo;}ed 1o zddress 4\ Design Review. Design review shall be required for any Wireless Communication

z;i;zf‘fﬁﬁzi ;:Sde Facilities pursuant to the HBZSO _Aas;i'lwell”as'ﬂ_lg_’se located on public right-of-way and on or

e thot couid e within 300 feet of a residential district or use i1 the C

tocated in the "publc S

right-of-way™. Notwithstanding any other provisions of the HBZSO; design review is not required for
Wireless Communication Facilities that may be approved by the Director pursuant to
subsection E:Z (Director Approval) above and have any appurtenant facilities and
equipment Tocated inderground or within an €xisting building or existing enclosure.

F. Applicant May Assert Federal Pi‘e_empﬁon_ At Time of Appeal To Planning Comumission.

1, If the decision on the Wireless Permit or Conditional Use Permit is appealed (either by

" applicant or an aggrieved party) to the Planning Commission, the Applicant may assert
that Féderal Law preempts the City from denying the application because denial would
effectively prohibit Wireléss Service. The applicant shall pay a Denial of Effective
Service appeal fee in an‘amount to be established by City Council Resolution, which
amount shall be the estimated cost for the City to retain an independent, qualified
consultant to evaluate any technical aspect of a proposed Wireless Communications
Facility, including, but not limited to, issues involving whether a significant gap in
coverage exists. A Denial of Effective Service appeal must be submitted prior to the
expiration of the appeal period for a Wireless Permit or Conditional Use Permit.

!\J

The Director shall establish the form of the Denial of Effective Service appeal. Ata
minimum, the Applicant shall provide the following information as part of its appeal:

In order to prevail in establishing a significant gap in coverage claim the applicant ghal]
establish at minimum the following based upon substantial evidence:

a. Evidence demonstrating the existence and nature of a significant gap in service in
the vicinity of the proposed Facility, including but not limited to whether the gap

\ ATTACHMENT NO.2->]
Catwe Comment 14 Mesd Input

from legal professionalas to

City’s abiiity to require this’?
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Calwa Comment 15: Need input
from legal professional as o .
City's ability to require thig?

\ pertains to Tesidential in-building, commercial in-building coverage, in-vehicle
coverage, and/or outdoor, coverage. ' | S

. Evidence demounstrating that the applicant has pursued other feasible Sifeé for
locating the Facility, but that they are unavailable on commercially praciicable
terms. B ' : - ’

=

. Evidence demonstrating the radio frequency signal strength transmission .
requirements and objectives that the applicant has established for the Southern
California region, and for the City of Huntington Beach. g

o]

. Radio frequency propagation maps demonstrating ‘actual transmission levels in the |
vicinity of the proposed Tacility site, and any alternative sités considered.

[

. Radio frequency drive tests demonstrating actual transmission levels in the vieinity
of the proposed Facility site, and any alternative sites considered. . . -

1]

Reports regarding the applicant’s monthly Vommé'df:hiobiie telepho;ié':délls
completed, not completed, dropped, handed-off, not handed-off, originated and
not originated for the signal area to be covered by the proposed F acility.

s

. Any proprietary information disclosed to the city or the consultant is deemed not to
be a public record, and shall remain confidential and not to be disclosed to any
third party without the express consent of the applicant, unless otherwise required
by law. In the event the apphicant does not provide this information, the City may
conclusively preswme that no denial of effective service exists.

5]

All of the information noted above shall be subjﬁi't'téd to the City within 30 days of the
filing of the Denial of Effective Service appeal unless an extension is granted by the

Director., 0 i

3. The Denial of Effective Service appeal shall be considered concurrently with the
Wireless Permit or CUP appel hearing before the Planning Commission. Prior to the
scheduling of the public hrearing on the Wireless Permit or CUP appeal, the City Attorney
shall be authorized to issue administrative subpoenas o compel production of such
documents, testimony and other evidence relevant to the applicant’s denial of elfective
service.claims.

G. Wircless Commiinication Facility Standards. The following standards shall apply to all
wireless communiclbati'qg facilities: 3779-10407

1. Screening. All screening used in conjunction with a wall or roof mounted Wireless
Antenna shall be compatible with the architecture of the building or other structure to
which it is mounted, mcluding color, texture and materials. All ground or utility mounted
facilities shall be designed to blend into the surrounding environment, or architecturally
integrated into a building or other concealing structure. (3568-9/02)

2. Equipment/Accessory Structures. All equipment associated with the operation of the
Wireless Antenna, including but not limited to transmission cables, shall be screened in a
manner that comphies with the development standards of the zoning district in which such
equipment is located and Section 230.76. Screening materials and support structures
housing equipment shall be architecturally compatible with surrounding structures by

09-2009.002/63261 Page 6 0of 9
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Cabwz Comment 16: Again additional language showd be inciuded here that
. wed exempt a completely steaithed Tacility from this reguirement. In addition,

incentives for this being “required” would be greatly erhanced if al collorations

were administiatively processed, Certainly Government Code Section 65850

should also be ciied and Hiis ordinance should be consistent with said Staie

Coliocation Laws.
duplicating materials and design in a manner as practical as possible. Chain limk -
fencing and barbed wire are prohibited. (3568-9/02)

3. General Provisions. All Wireless Communication Facilities shall comply with the
Huntington Beach Urban Design Guidelines. (3568-9/02)

4. Building Codes: To ensure the structural integrity of Wireless Communication Facilities,
the owners of a Fgcﬂity shall ensure that it is maintained in compliance with standards

Luutaj]ma‘ppiwab}mfmqﬂde codesand-theap ylivabic standards-for
facilities that are published by the Electronic Industries Association, as amended from
time to time. (3568-2/02)

5. "Co-Location: Co-location of ground mounted Wireles "Anrennas,"shéiﬁi'-be' required where
feasible whenever a new Wircless Anterma is proposed within 1000 feet of any existing

WWairalaaa Anjennng
Yy 1o

Ty 4 KR TTOTIETEy

— 6. TFederal and State Requirements: All Wireless Conunu;n;céhon Facilities ny
exceed current federal and state laws, standards and regulations of the FCC, and:
other agency of the federal or state government with the authority to regulate Wireless
Communication Facilities. (3568-9/02) )

7. Interference: To eliminate interference, at alltlmes other than durm the 24-hour cure
period, the applicant shall comply with all FCC standards and regulations regarding
interference and the assignment of the usé of the radio frequency spectrum. The

applicant shall not prevent the City of Huntington Beach or the countywide system from
having adequate spectrum capacity on the City’s 800 MHzVvoice and data radio
frequency systems. The applicant shall cease operation of any Wireless Antenna causing
interference with the City’s facilities immediately upon’the expiration of the 24-hour cure
period until the cause of the erence is eliminated.  (3779-10/07)

Cabwa Comment §7: 2
What iz the pwpess ) o
of tis reguivesent? properties, unl
Cabwa strongly on the site plan and eleva
recommaends that this )
veguiremnent be
stricken as His
Frredevant” to the
City's purview.

ected to prevent “spillage” onto adjacent
other applicable authority, and shall be shown

ing shall
b :

9. Maintenance: All faciliti -and appuriénant equipment including landscaping shall be
<maintained to remain consistent with the original appearance of the Wireless Antenna.
. Grond mounted facilities sli_@ll be covered with anti-graffiti coating. (3568-9/02, 3779-10/07)

The applican{’s.hali provide a copy of the lease agreement between the
property owner and the applicant prior to the 1ssuance of a building permit.

10. Monitors:

11. Signs: The Wireless Antenna shall not bear any signs or advertising devices other than
owner identification, certification, warning, or other required seals of signage. (3s68-2/02,
3779-10/07) ;

12. Landscaping: I.andscape planting, irrigation and hardscape improvements may be
imposed depending on the location, the proj ected vehicular traffic, the impact on existing
facilities and landscape areas, and the visibility of the proposed Wireless Antenna.
Submittal of complete landscape and architectural plans for review and approval by the
Directors of Public Works and Planning and Building Departments may be required.
(3779-10/07)

[3. Utility Aereement: 1f the proposed facility will require electrical power or any other
utility services to the site, the applicant will be required to furnish the City’s Real Estate

09-2009.002/63261 Page 7 0f 9
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Calwa Comment 1% - _nwa Comment 18; Need input
iff,;ﬁ;ﬁ‘;f;m an from legal professional as (o
alternative sdt of City's ability to require this?
regulations be

developed to address

in a more efficient and Services Manager either a drafted utility franchise agreement between the City of

Ziffgf::a?;gzzi at Huntington Beach and the applicant to place those lines in the public right-of-way, or a

could he located in written statement from the utility company that will be supplying the power or other

the “public fight-of-  SETVICES, that they accept all responsibility for those lines in the public right-of-way. (377
way”. 10/07}

H. Facilities on Public Property. Any Wireless Communication Facility to be placed over,
within, ox, or beneath City property shall obtain a License, lease, franchise, or other similar

agreement from the City prior to issuance of a Wireless Permit or Conditional Use Permit. .
(3779-10/67) , .

1. Facilities in the Public Right-of-Way. Any Wireless Communication F acility to be placed
over, within, on or beneath the public right-of-way shall - R Y :

obtain an encroachment permit from the Department of Public Works and comply with the
Undergrounding Ordinance (Chapter 17.04 of HBMUC). /{3568-9/02, 3779-10/07) ,

J. Facility Removal. Wireless communication facilities affecting the public view andfor located
in areas designated Water Recreation, Conservation, Parks and Shoreline, and Public Right
of Ways shall be removed in its entirety within six (6) months of t€ ination of use and the

site restored to its natural state.  (3779-10/07)

K. Cessation of Operation.

1. Abandomment. Within thirty (30) calendar days of cessation of operations of any
Wireless Communication Facility approved under this Section, the operator shall notify
the Director in writing. The Wireless Antenna-shall be deemed abandoned pursuant to
the following sections unless: (3568-6/02, 3779-10/07)

a. The City has detenninegif:fthat_ ¢ operator has resumed operation of the Wireless
Communication Facility within six (6) months of the notice; or (3568-9/02, 3779-10/07)

Titten nét‘iﬁééﬁt’i@h of a transfer of the Wireless
©(3568-9/02, 3779-10/07}

b. The,Citif as received
C_ommunication Facili :

2. City Initiated Abandonment:: A Wireless Antenna that is inoperative or unused for a
- petiod of six (6) continuous months shall be deemed abandoned. Written notice of the
City’s defermination of abanidonment shall be provided to the operator of the Wireless
Antenria and the owner(s) of the premises upon which the antenna is Jocated. Such notice
may be delivered in person, or mailed to the address(es) stated on the permit application,
and shall be deemed abandoned at the time delivered or placed in the mail. (3s68-9/02, 3779-
15/07) SR

3 Removal of Abandoned Wireless Antenna: The operator of the Wireless Antenna and the
owner(s) of the property on which it is located, shall within thirty (30) calendar days after
notice of abandonment is given either (1) remove the Wireless Antenna in its entirety and
restore the premises, or (2) provide the Director with written objection to the City’s
determnination of abandonment. (3779-10/07)

a. Any such objection shall include evidence that the Wireless Antenna was in use
during the relevant six- (6) month period and that it is presently operational. The
Director shall review all evidence, determine whether or not the Facility was properly
deemed abandoned, and provide the operator notice of its determination. (3568-9/02,
3779-10/07)

09-2009.002/63261 Page & of 9
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Calwa Comment 20: The process for remediation « andoned facilitiss
shoutd follow whatever processes currently exists ared i foliowedipracticed
by the City. If this is the existing peitcy Calwa has no issues with this
process. if thisis alternative to current policy for other abandoned private
iand usesffaciities then Calwa requesis that itbe removed and replaced with
the same language that constitutes the current policiesireguiations.

AN

_ prior operators of the Antenna, shall be jointly liable for the entire cost of such
L remova

b. At any time after thirty-one (3 1) calendar days following the notice of abandonment, -

or immediately following a notice of determination by the Director, if applicable, the.
City may remove the abandoned Wireless Antenina and/or repair any and all damage
to the premises as necessary to be in compliance with applicable codes. The City
may, but shall not be required to, store the removed Antenna (or any part thereof).
The owner of the premises upon which the abandoned Antenna was located, and all

A1, repair, regtoration and/or siorage; and shall remit payment Lo, the.City

promptly atter demand thereot 1s made. "The Tify may, 18 1ea ot storﬁzg e remeved

Wireless Antertna, convert it to the City’s use, sell it, or dispose of it in amy manner
deemed appropriate by the City.

09-2009.002/63261 Page 9 of 9
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PCIA
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November 2, 2011 RECEIVED
VIA ELECTRONIC MAIL NOV O ? 2041
Ricky Ramos, Senior Planner _
City of Huntington Beach pept. of Planning
Department of Planning and Building & Building
2000 Main Street

Huntington Beach, CA 92648
Re: City of Huntington Beach Draft Wireless Communications Facilities Ordinance
Dear Mr. Ramos,

PCTA-The Wireless Infrastructure Association (“PCIA”) writes in response to the proposed
amendments to the City of Huntington Beach’s existing Wireless Communication Facilities
Ordinance. PCIA appreciates the opportunity o express its concern regarding the proposed
ordinance before being discussed at the upcoming November 8% planning study session.

PCIA is concerned with the tone of the ordinance and the limitations it could place on the
deployment of wireless facilities. We encourage the City to craft an ordinance that enables
deployment, rather than hinders it, by considering the comments submitted by the wireless industry
and PCIA’s model wireless facility siting ordinance, attached herewith.

PCIA is the national trade association representing the wireless infrastructure industry. PCIA’s
members develop, own, manage, and operate towers, rooftop wireless sites, and other facilities for
the provision of all types of wireless, telecommunications, and broadcasting services. PCIA and its
members partner with communities across the nation to effect solutions for wireless infrastructure
deployment that are responsive to the unique sensitivities and concerns of each community.

Wireless infrastructure is essential to the deployment of wireless service. Wireless services from
basic voice communication to broadband require robust wireless infrastructure. These services
enable communication, productivity, mobility, and public safety. Residents and businesses rely on
wireless services to navigate their daily lives and compete in a global economy. Tt is estimated that
by 2015, a majority of Americans will utilize a wireless device as their primary Internet access
to0l. Wireless service is therefore essential to access the vast resources and benefits the Internet
enables, from commerce to political inclusion. Further, more than 70% of all emergency calls each
day are placed with a wireless device—without wireless infrastrocture, the ability to access first
responders is significantly hindered. Without changes to the proposed ordinance, the City of
Huntington Beach will stifle the ability to deploy the infrastructure necessary to provide the
services that consumers, businesses, and first responders demand and require.

While we limit our analysis for brevity, we have reviewed the proposed Ordinance and respectfully
request that the City make the revisions highlighted by the California Wireless Association
(“CalWa”) in its letter dated September 12, 2011. PCIA generally supports the comments raised
by other members of the wireless industry.

]
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We are particularly concerned about §§230.96(D)(2)-(3), which gives the Director and Zoning
Administrator a great deal of discretion to add onerous requirements as conditions on approval of
permit applications. These requirements could be onerous and cost-prohibitive to the deployment
of wireless infrastructure. PCIA is also concerned by the general tone of the proposed ordinance
and particularly the lack of separate and distinct regulations for addressing proposed facilities
within the City’s public right-of-way, its continued stated intention to discourage facilities within
residential areas, and the onerous requirements to “justify” the need for a proposed wireless
communications facility.

As a general matter, good wireless infrastructure regulations do several things, including:
¢ Encourage the deployment of the latest technology and advanced services for the benefit of
both residents of the territory and any visitors;
Ensure towers are not placed without proper permitting;
Ensure towers are placed safely and comply with necessary local and federal requirements;
Incent joint use of facilities if feasible;
Minimize to greatest extent possible the cost to place towers;
Establish reasonable timeframes for all approvals to be given.

PCIA is concerned that the current proposed ordinance will not accomplish these goals and, thus,
will significantly hamper future wireless service in Huntington Beach. Please find attached
PCIA’s model wireless facility siting ordinance, which has been utilized and tailored by
communities across the U.S. to suit their unique needs and concerns. PCIA urges the City of
Huntington Beach to use our model ordinance to rewrite the proposed ordinance amendments and
address the concerns raised by CalWa and the wireless industry.

In conclusion, PCIA urges Huntington Beach to take this opportunity to work with the wireless
industry to rewrite its ordinance to enable the deployment of a robust wireless network. The
wireless services upon which the citizens and businesses of Huntington Beach rely are themselves
reliant upon the responsible deployment of wircless facilities, and the City should collaborate with
industry to craft regulations to facilitate such deployment.

We appreciate your support to further our mutual goal of implementing and deploying responsible
and timely wireless infrastructure to serve the needs of the citizens, businesses, and first responders

in Huntington Beach.

With best regards,

V = £
Kara Leibin Azocar
Policy Analyst
PCIA-—The Wireless Infrastructure Association
901 N. Washington St., Suite 600
Alexandria, VA 22314
703-535-7451
Kara. Azocar@pcia.com

Enclosures: PCIA Model Wireless Facility Siting Ordinance

2
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‘T Wirgloss Ipdrastructure Sssodiation

MODEL WIRELESS TELECOMMUNICATIONS
FACILITY SITING ORDINANCE

PCIA--THE WIRELESS INFRASTRUCTURE ASSOCIATION

2010

About PCIA

PCIA - The Wireless Infrastructure Association is the principal trade association representing the
companies that make up the wireless telecommunications infrastructure industry. Its members
include the carriers, infrastructure providers and professional services firms that own and
manage more than 123,000 telecommunications facilities throughout the world.

For more information, please go to www.pcia.com,
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MODEL WIRELESS TELECOMMUNICATIONS ORDINANCE

1. Purpose and Legislative Intent.

The purpose of this Wireless Telecommunications Ordinance is to ensure that residents, public
safety operations and businesses in [Jurisdiction] have reliable access to wireless
telecommunications networks and state of the art communications services while also ensuring
that this objective is achieved in a fashion that preserves the intrinsic aesthetic character of the
community and is accomplished according to [Jurisdiction’s] zoning, planning, and design
standards. The Telecommunications Act of 1996 preserved, with certain limitations, local
government land use and zoning authority concerning the placement, construction, and
modification of wireless telecommunications facilities.

To accomplish the above stated objectives and to ensure that the placement, construction or
modification of wireless telecommunications facilities complies with all applicable Federal laws
and is consistent with [the Jurisdiction’s] land use policies, [the Jurisdiction] is adopts this single,
comprehensive, wireless telecommunications ordinance. No provisions of this Ordinance shall
apply to the siting of Distributed Antenna Systems (DAS) or wireless facilities located within
and intended to provide wireless coverage within a structure.

This Ordinance establishes parameters for the siting of Wireless Telecommunications Facilities.
By enacting this Ordinance it is [the Jurisdiction’s] intent to:

(1) Ensure [Jurisdiction] has sufficient wireless infrastructure to support its public
safety communications throughout [Jurisdiction];'

(2)  Ensure access to reliable wireless communications services throughout all areas of
[the Turisdiction];®

3) Encourage the use of Existing Structures for the collocation of
Telecommunications Facilities:®

4 Encourage the location of Support Structures, to the extent possible, in areas
where any potential adverse impacts on the community will be minimized;

! Many public safety operations utilize commercial networks; this trend will continue to grow as commercial
providers further deploy wireless broadband systems.

% This is important because wireless users depend on their mobile devices everywhere — in their homes and offices,
and while on travel.

* A core policy goal here is to encourage co-location of wireless facilities on existing structures.

| 7 a.%2)
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(5)  Facilitate the responsible deployment of Telecommunications Facilities in
residential areas to ensure comprehensive wireless services across [Jurisdiction};

(6)  Minimize the potential adverse effects associated with the construction of
Monopoles and Towers through the implementation of reasonable design,
landscaping, and construction practices;

(7 Ensure public health, safety, welfare, and convenience.

1L Definitions.
For the purposes of this Ordinance, the following definitions apply:

Abandon — Occurs when an owner of a Support Structure intends to permanently and completely
cease all business activity associated therewith.

Accessory Equipment -- Any equipment serving or being used in conjunction with a
Telecommunications Facility or Support Structure. This equipment includes, but is not imited
to, utility or transmission equipment, power supplies, generators, batteries, cables, equipment
buildings, cabinets and storage sheds, shelters or other structures.

Administrative Approval -- Zoning approval that the [Zoning Administrator] or designee is
authorized to grant after Administrative Review.

Administrative Review -- Non-discretionary evaluation of an application by the [Zoning
Administrator] or designee. This process is not subject to a public hearing. The procedures for
Administrative Review are established in Section IV E of this Ordinance.

Antenna -- Any structure or device used to collect or radiate electromagnetic waves for the
provision of services including, but not Jimited to, cellular, paging, personal communications
services (PCS) and microwave communications. Such structures and devices include, but are not
limited to, directional antennas, such as panels, microwave dishes and satellite dishes, and
omnidirectional antennas, such as whips. This definition does not apply to broadcast antennas,
antennas designed for amateur radio use, or satellite dishes designed for residential or household

purposes.

Collocation® — The act of siting Telecommunications Facilities on an Existing Structure without
the need to construct a new support structure and without a Substantial Increase in the size ofa
Existing Structure.

Carrier on Wheels or Cell on Wheels (“COW™) -- A portable self-contained Telecommunications
Facility that can be moved to a location and set up to provide wireless services on a temporary or
emergency basis. A COW is normally vehicle-mounted and contains a telescoping boom as the
Antenna support struocture.

4 This definition. is consistent with the FCC’s Declaratory Ruling on Wireless Infrastructure Siting.




Distributed Antenna Systems (“DAS™) — A network of spatially separated antenna nodes
connected to a common source via a transport medium that provides wireless service within a
geographic area or structure.

Existing Structure — Previously erected Support Structure or any other structure, including but
not limited to, buildings and water tanks, to which Telecommunications Facilities can be
attached.

Major Modifications -- Improvements to existing Telecommunications Facilities or Support
Structures that result in a Substantial Increase to the Existing Structure. Collocation of new
Telecommunications Facilities to an existing Support Structure without Replacement of the
structure shall not constitute 2 Major Modification.

Minor Modifications -- Improvements to Existing Structures that result in some material change
to the Facility or Support Structure but of a level, quality or intensity that is less than a
Substantial Increase. Minor Modifications include the Replacement of the structure.

Monopole ~A single, freestanding pole-type structure supporting one or more Antenna. For
purposes of this Ordinance, a Monopole is not a Tower.

Ordinary Maintenance ~ Ensuring that Telecommunications Facilities and Support Structures are
kept in good operating condition. Ordinary Maintepance includes inspections, testing and
modifications that maintain functional capacity, aesthetic and structural integrity; for example
the strengthening of a Support Structure’s foundation or of the Support Structure itself. Ordinary
Maintenance includes replacing Antennas of a similar size, weight, shape and color and
Accessory Equipment within an existing Telecommunications Facility and relocating the
Antennas of approved Telecommunications Facilities to different height levels on an existing
Monopole or Tower upon which they are currently located.” Ordinary Maintenance does not
include Minor and Major Modifications.

Replacement - Constructing a new Support Structure of proportions and of equal height or such
other height that would not constitute a Substantial Increase to a pre-existing Support Structure
in order to support a Telecommunications Facility or to accommodate Collocation and removing
the pre-existing Support Structure.

Stealth Telecommunications Facility® -- Any Telecommunications Facility that is integrated as
an architectural featare of an Existing Structure or any new Support Structure designed so that
the purpose of the Facility or Support Structure for providing wireless services is not readily
apparent to a casual observer.

Substantial Increase:’ Occurs when:

5 The description of antenna swaps as “ordinary maintenance” 1§ important because carriers regularly upgrade
antennas as part of periodic network improvements.

¢ The decision to employ stealth technology involves a variety of engineering, structural and financial factors, and
should be made by the network operators.

7 This definition is taken from the Nationwide Programmatic Agreement for the Collocation of Wireless Antennas.




(1) [t]he mounting of the proposed antenna on an Existing Structure would
increase the existing height of the Existing Structure by more than 10%, or by the height
of one additional antenna array with separation from the nearest existing antenna not to
exceed twenty feet, whichever is greater, except that the mounting of the proposed
antenna may exceed the size limits set forth in this paragraph if necessary to avoid
interference with existing antennas; or

(2) [t]he mounting of the proposed antenna would involve the installation of more
than the standard number of new equipment cabinets for the technology invelved, not to
exceed four, or more than one new equipment shelter; or

(3) [tjhe mounting of the proposed antenna would involve adding an appurtenance

to the body of the Existing Structure that would protrude from the edge of the Existing
Structure more than twenty feet, or more than the width of the tower structure at the level
of the appurtenance, whichever is greater, except that the mounting of the proposed
antenna may exceed the size limits set forth in this paragraph if necessary to shelter the
antenna from inclement weather or to connect the antenna to the tower via cable; or

(4) [t]he mounting of the proposed antenna would involve excavation outside the
current Existing Structure site, defined as the current boundaries of the leased or owned
property surrounding the Existing Structure and any access or utility easements currently
related to the site.

Support Structure(s) — A structure designed to support Telecommunications Facilities including,
but not limited to, Monopoles, Towers, and other freestanding self-supporting structures.

Telecommunications Facility(ies) -- Any unmanned facility established for the purpose of
providing wireless transmission of voice, data, images or other information including, but not
limited to, cellular telephone service, personal communications service (PCS), and paging
service. A Telecommunication Facility can consist of one or more Antennas and Accessory
Equipment or one base station.

Tower -- A lattice-type structure, guyed or freestanding, that supports one or more Antennas.

III.  Approvals Required for Telecommunications Facilities and Support Structures.

(A)  Administrative Review

(i) Collocations and Minor Modifications shall be permitted in any zoning district

after Administrative Review and Administrative Approval in accordance with the
standards set forth in this Ordinance.

(if) New Support Structures that are less than sixty (60)° feet in height shall be
permitted in any zoning district except residential after Administrative Review
and Administrative Approval in accordance with the standards set forth in this
Ordinance.

® Sixty feet is a suggested height but actual height requirements may vary based upon local topography.
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(iii) Stealth Telecommunications Facilities that are less than sixty (60) feet in
height shall be permitted in any residential district after Administrative Review
and Administrative Approval in accordance with the standards set forth in this
Ordinance.

(iv) Stealth Telecommunications Facilities up to 150 feet shall be permitted in any
zoning district other than residential after Administrative Review and
Administrative Approval in accordance with the standards set forth in this
Ordinance except as noted above.

(v) New Support Structures up to one hundred ninety-nine (199) feet in height
shall be permitted in any Industrial District after Administrative Review and
Administrative Approval in accordance with the standards set forth in this
Ordinance.

(vi) Monopoles or Replacement poles located in utility easements or rights-of-
way shall be permitted in any zoning district after Administrative Review and
Administrative Approval in accordance with the standards set forth in this
Ordinance.

(vii) The use of COWs shall be permitted in any zoning district after
Administrative Review and Administrative Approval in accordance with the
standards set forth in this Ordinance if the use is not otherwise exempt. if the use
of the COW is either not in response to a declaration or emergency, or will last in
excess of one hundred-twenty (120) days, Administrative Review and
Administrative Approval shall also be required.

(B)  Special Permit.” Telecommunications Facilities and Support Structures not
permitted by Administrative Approval shall be permitted in any district upon the
granting of a Special Permit from the [Zoning Board] in accordance with the
standards set forth in this Ordinance.

(C)  Exempt. Ordinary Maintenance of existing Telecommunications Facilifies and
Support Structures, as defined herein, shall be exempt from zoning and permitting
requirements. In addition, the following facilities are not subject to the provisions
of this Ordinance: (1) antennas used by residential households solely for
broadcast radio and television reception; (2) satellite antennas used solely for
residential or household purposes; (3} COWs placed for a period of not more
than one hundred twenty (120) days at any location within [the Jurisdiction] after
a declaration of an emergency or a disaster; and (4) television and AM/FM radio
broadcast towers and associated facilities.

® This process refers to whatever quasi-judicial process the Jurisdiction already has in place. Such processes are also
known as “special use” and “conditional use” among other names. Jurisdictions should conform this section to thefr
existing language.




IV. Telecommunications Facilities and Support Structures Permitted by Administrative
Approval.

(A)  Telecommunications Facilities Located on Existing Strucfures

(1)  Telecommunications Facilities are permitted in alf zoning districts when
located on any Existing Structure subject to Administrative Approval in
accordance with the requirements of this Part.

) Antennas and Accessory Equipment may exceed the maximum building
height limitations within a zoning district, provided they do not constitute
a Substantial Increase.

(3)  Minor Modifications are permitted in all zoning districts subject to
Administrative Approval in accordance with the requirements of this Part.

(B)  New Support Structures

(1)  New Support Structure less than sixty (60) feet in height shall be permitted
in al! zoning districts except residential districts in accordance with the
requirements of this Part.

(2) Stealth Telecommunications Facilities that are less than sixty (60) feet in
height shall be permitted in any residential district after Administrative
Review and Administrative Approval provided that it meets the applicable
Stealth Telecommunications Facility standards in accordance with this
Ordinance

(3)  New Support Structures up to one hundred ninety-nine (199) feet in height
shall be permitted in all Industrial Districts in accordance with the
requjrements of this Part. The height of any proposed support structure
shall not exceed the minimum height necessary to meet the coverage or
capacity objectives of the Facility. The setback of the structure shall be
governed by the setback requirements of the underlying zoning district.

(%) A Monopole or Replacement pole that will support utility lines as well as
a Telecommunications Facility shall be permitted within utility easements
or rights-of-way, in accordance with requirements of this Part."

(a) The utility easement or right-of-way shall be a minimum of
one hundred (100) feet in width.

19 This section allows for efficient use of public rights-of-way for the provision of wireless services.
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(b)  The casement or right-of-way shall contain overhead utility
transmission and/or distribution structures that are eighty
(80) feet or greater in height.

(©) The height of the Monopole or replacement pole may not
exceed by more than thirty (30) feet the height of existing
utility suppert structures.

(@  Monopoles and the Accessory Equipment shall be set back
a minimum of fifteen (15) feet from all boundaries of the
easement or right-of-way.

(e) Single carrier Monopoles may be used within utility
casements and rights-of-way due to the height restriction
imposed by Subsection (c¢) above.

D Poles that use the structure of a utility tower for support are
permitted under this Part. Such poles may extend up to
twenty (20) feet above the height of the utility tower.

Monopoles or Replacement poles located on public property or within
public rights-of-way that will support public facilities or equipment in
addition to Telecommunications Facilities shall be permitted in
accordance with requirements of this Part. Examples include, but are not
limited to, municipal communication facilities, athletic field lights, traffic
lights, street lights, and other types of utility poles in the public right-of-
way.

(C)  Stealth Telecommunications Facilities

)

Stealth Telecommunications Facilities shall be permitted in all zoning
districts after Administrative Review and Administrative Approval in
accordance with the requirements below. Stealth facilities in residential
areas must not exceed sixty (60) feet and comply with the requirements
below in order to qualify for Administrative Review.

(a)  Antennas must be enclosed, camouflaged, screened, obscured or
otherwise not readily apparent to a casual observer.

(b)  Existing Structures utilized to support the Antennas must be
allowed within the underlying zone district. Such structures may
include, but are not limited to, flagpoles, bell towers, clock towers,
crosses, monuments, smoke stacks, parapets, and steeples.

(c) Sethacks for Stealth Facilities that utilize a new structure shall be
governed by the setback requirements of the underlying zoning
district.




(D)  COW Facilities and Minor Modifications

) The use of COWSs shall be permitted in any zoning district after
Administrative Review and Administrative Approval in accordance with
the standards set forth in this Ordinance if the use of the COW is either not
in response to a declaration or emergency by the Governor or will last in
excess of one hundred-twenty (120) days.

(E)  General Standards, Design Requirements, and Miscellaneous Provisions

1) Unless otherwise specified herein, all Telecommunications Facilities and
Support Structures permitted by Administrative Approval are subject to
the applicable general standards and design requirements of Section VI
and the provisions of Section VII.

(F)  Administrative Review Process

€3] All Administrative Review'* applications must contain the following:

(2)
(b)

©

(d)

Administrative Review application form signed by applicant.

Copy of lease or letter of authorization from property owner
evidencing applicant’s authority to pursue zoning application. Such
submissions need not disclose financial lease terms.

Site plans detailing proposed improvements which complies with
[Jurisdiction’s existing site plan require]:nents].12 Drawings must
depict improvements related to the requirements listed in this Part,
including property boundaries, setbacks, topography, elevation
sketch, and dimensions of improvements.

In the case of a new Support Structure:

(i) Statement documenting why collocation cannot meet the
applicant's requirements. Such statement may include
justifications, including why collocation is either not
reasonably available or technologically feasible as
necessary to document the reasons why collocation is not a
viable Dpti()n;13 and

(ii) The applicant shall provide a list of all the existing
structures considered as alternatives to the proposed
location. The applicant shall provide a written explanation

11 The name of this process should be conformed to the jurisdiction’s existing name for a similar process.

12 The jurisdiction should include a cross reference to its existing site plan requirements.

13 This evidentiary requirement allows local jurisdictions an opportunity to review an application’s alternatives, and
requires providers to prove that collocation is not viable in a specific circumstance.




why the alternatives considered were either unavailable, or
technologically or reasonably infeasible.

(iii)  Applications for new Support Structures with proposed
Telecommunications Facilities shall be considered together
as one application requiring only a single application {ee.

(¢)  Administrative Review agplication fee as listed in [Jurisdiction’s
published fee schedule].”

(2) Procedure'”

(a) Within thirty (30) days of the receipt of an application for
Administrative Review, the [Zoning Administrator] shall either:
(1) inform the Applicant in writing the specific reasons why the
application is incomplete and does not meet the submittal
requirements; or (2) deem the application complete. If the Zoning
Administrator informs the Applicant of an incomplete application
within thirty (30} days, the overall timeframe for review is
suspended until such time that the Applicant provides the
requested information.

(b)  An applicant that receives notice of an incomplete application may
submit additional documentation to complete the application. An
applicant’s unreasonable failure to complete the application within
sixty (60) business days after receipt of written notice shall
constitute a withdrawal of the application without prejudice.'® An
application withdrawn without prejudice may be resubmitted upon
the filing of a new application fee.

(c) The [Zoning Administrator] must issue a written decision granting
or denying the request within ninety (90) days of the submission of
the initial application unless:

(i) [Zoning Administrator] notified applicant that its
application was incomplete within thirty (30) days of filing.
If so, the remaining time from the ninety (90) day total
review time is suspended until the Applicant provides the
missing information; or

(ii) Extension of time is agreed to by the Applicant.

Failure to issue a written decision within ninety (90) days shall
constitute an approval of the application.

¥ The jurisdiction should include a cross reference to its published fee schedule.

15 The FCC has issued a Declaratory Ruling establishing the timeframes for a jurisdiction to act on an application to
site wireless infrastructure. The procedure here is reflective of that Ruling, however Jurisdiction can substitute its
current procedure so long as it to complies with the FCC’s decision.

16 Jurisdictions should conform this time requirement to meet their existing code for information submission.




(d) Should the [Zoning Administrator] deny the application, the
[Zoning Administrator] shall provide written justification for the
denial. The denial must be based on substantial evidence of
inconsistencies between the application and this Ordinance.

i) Applicant may appeal any decision of the [Zoning Administrator]
approving, approving with conditions, or denying an application or
deeming an application incomplete, within thirty (30) days to [the
Local Appeals Board] in accordance with this Ordinance.”

V. Telecommunications Facilities and Support Structures Permitted by Special Permit.

(A)  Any Telecommunications Facility or Support Structures Not Meeting the
Requirements of Section IV Shall Be Permitted by Special Permit in all Zoning
Districts Subject to:

(1) The submission requirements of Section V (B) below; and
(2)  The applicable standards of Sections VI and VII below; and
3 The requirements of the special permit general conditions at Code Section
. [Insett cross reference to Jurisdiction code section that establishes
general conditions applicable to Special Permits.]"®

(B)  Submission Requirements for Special Permit Applications

(1)  All Special Permit applications for Telecommunications Facility and
Support Structures must contain the following:

(a) Special Permit application form signed by applicant.

(b) Copy of lease or letter of authorization from the property owner
evidencing applicant’s authority to pursue zoning application.
Such submissions need not disclose financial lease terms

{c) Written description and scaled drawings of the proposed Support
Structure, including structure beight, ground and structure design,
and proposed materials.

17 The jurisdiction should substitute its standard process for appeal.
1% This allows for Special Permit/Conditional Permit review of proposed facilities that do not meet the “preferred”
standards of Section IV.
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(d)

©

(H

(2)

(h)

(i)

@

Number of proposed Antennas and their beight above ground level,
including the proposed placement of Antennas on the Support
Structure.

When locating within a residential area, a written technical and
operational analysis of why a Monopole or similar structure at a
height of less than one hundred (100) feet cannot be used.”?

Line-of-sight diagram or photo simulation,” showing the proposed
Support Structure sct against the skyline and viewed from at least
four (4) directions within the surrounding areas.

A statement justifying why Collocation is not feasible. Such
statement shall include: ‘

] Such technical information and other justifications as are
necessary to document the reasons why collocation is not a
viable option; and

(i) A list of the existing structures considered as possible
alternatives to the proposed location and a written
explanation why the alternatives considered were either
unavailable or technologically infeasible.

A statement that the proposed Support Structure will be made
available for Collocation to other service providers at

commercially reasonable rates.

Notification of surrounding property owners as required by [insert
Turisdiction’s relevant existing code provisions]

Special Permit application fee as listed in [Jurisdiction’s published

fee schedule].?!

(O Procedure™

(1)  Within thirty (30) days of the receipt of an application for Administrative
Review, the [Zoning Administrator] shall either: (1) inform the Applicant
in writing the specific reasons why the application is incomplete and does
not meet the submittal requirements; or (2) deem the application complete
and meet with the applicant. If the Zoning Administrator informs the
Applicant of an incomplete application within thirty (30) days, the overall

® If you are proposing a monopole under 100° in a residential area no additional submission is required.
0 photo simulations provide the community with valuable visual data showing the effect of the proposed new

structure on the visual landscape.

21 The jurisdiction should include a cross reference to its published fee schedule.

# Same as IV(E)(2) above.
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timeframe for review is suspended until such time that the Applicant
provides the requested information.

If an application is deemed incomplete, an Applicant may submit
additional materials to complete the application. An applicant’s
unreasonable failure to complete the application within sixty (60) business
days after receipt of written notice shall constitute a withdrawal of the
application without prejudice.” An application withdrawn without
prejudice may be resubmitted upon the filing of a new application fee.

A complete application for a Special Permit shall be scheduled for a
hearing date as required by [insert Jurisdiction’s relevant existing code
provisions].

Applications for new Support Structures with proposed
Telecommunications Facilities shall be considered as one application
requiring only a single application fee.

The posting of the property and public notification of the application shall
be accomplished in the same manner required for any Special Permit
application under this Ordinance.

The [Zoning Administrator] must issue a written decision granting ot
denying the request within one hundred-fifty (150) days of the submission
of the initial application unless:

(i) [Zoning Administrator] notified applicant that its application
was incomplete within thirty (30) days of filing. If so, the
remaining time from the one hundred-fifty (150) day total review
time is suspended until the Applicant provides the missing
information; or

(ii) Extension of time is agreed to by the Applicant.

Failure to issue a written decision within one hundred-fifty (150} days
shall constitute an approval of the application.

V1. General Standards and Design Requirements.

(A) Design

(D

Support Structures shall be subject to the following:

2 yurisdictions should conform this time requirement to meet their existing code for information submission.
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(a) Shall be designed to accommodate a minimum number of

collocations based upon their height:**
(i) Support structures sixty (60) to one hundred (100) feet
shall support at least two (2) telecommunications providers;
(ii) Support structures from one hundred (100} to one
hundred-fifty feet (150) shall support at least three (3)
telecommunications providers;
(i} Support structures greater than one hundred-fifty (1 50}
feet in height shall support at least four (4)
telecommunications carriers.

(b) The compound area sutrounding the Monopole must be of
sufficient size to accommodate Accessory Equipment for the
appropriate number of telecommunications providers in
accordance with Section VI(A)(1)(a).

(5] Stealth Telecommunications Facilities shall be designed to accommodate
the Collocation of other Antennas whenever economically and technically
feasible.

(3)  Upon request of the Applicant, the [Zoning Board or Zoning
Administrator] may waive the requirement that new Support Structures
accommodate the collocation of other service providers if it finds that
collocation at the site is not essential to the public interest, or that the
construction of a shorter support structure with fewer Antennas will
promote community compatibility.

(B)  Setbacks

(1)  Property Lines. Unless otherwise stated herein, Support Structures shall
be set back from all property lines a distance equal to their height
measured from the base of the structure to its highest point.

(2)  Residential Dwellings. Unless otherwise stated herein, Monopoles,
Towers and other Support Structures shall be set back from all off-site
residential dwellings a distance equal to the height of the structure. There
shall be no setback requirement from dwellings located on the same parcel
as the proposed structure. Existing or Replacement structures shall not be
subject to a setback requirement.

(3)  Unless otherwise stated herein, all Accessory Equipment shall be set back
from all property lines in accordance with the minimum setback
requirements in the underlying zoning district. Accessory Equipment
associated with an existing or Replacement utility pole shall not be subject
to a setback requirement.

2 This provision will limit the proliferation of new structures by providing for future co-location opportunities.
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D)

4)

Height

)

)

€)

The [Zoning Board or Zoning Administrator] shall have the authority to
vary any required setback upon the request of the applicant if:

(a)  Applicant provides a letter stamped by a certified structural
engineer documenting that the proposed structure’s fall zone is less
than the actual height of the structure.

(b)  The Telecommunications Facility or Support Structure is
consistent with the purposes and intent of this Ordinance.

In non-residential districts, Support Structures shall be designed to be the
minimum height needed to meet the service objectives of the applicant.

In residential districts, Support Structures shall not exceed a height equal

to one hundred ninety-nine (199) feet from the base of the structure to the
top of the highest point, including appurtenances. Any proposed Support
Structure shall be designed to be the minimum height needed to mect the

service objectives of the applicant.

In all districts, the [Zoning Board] shall have the authority to vary the
height restrictions listed in this section upon the request of the applicant
and a satisfactory showing of need for a greater height. With its waiver
request the Applicant shall submit such technical information or other
justifications as are necessary to document the need for the additional
height to the satisfaction of the [Zoning Board].

Aesthetics

(1

2)

3)

Lighting and Marking. Telecommunications Facilities or Support
Structures shail not be lighted or marked unless required by the Federal
Communications Commission (FCC) or the Federal Aviation
Administration (FAA).

Signage. Signs located af the Telecommunications Facility shall be
limited to ownership and contact information, FCC antenna registration
number (if required) and any other information as required by government
regulation. Commercial advertising is strictly prohibited.

Landscaping. In all districts, the [Zoning Board or Zoning Administrator]
shall have the authority to impose reasonable landscaping requirements
surrounding the Accessory Equipment. Required Jandscaping shall be
consistent with surrounding vegetation and shall be maintained by the
facility owner. The [Zoning Board or Zoning Administrator] may choose
to not require landscaping for sites that are not visible from the public
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right-of-way or adjacent property or In instances where in the judgment of
the [Zoning Board or Zoning Administrator}, landscaping is not
appropriate or necessary.

(F)  Accessory Equipment, including any buildings, cabinets or shelters, shall be used
only to house equipment and other supplies in support of the operation of the
Telecommunication Facility or Support Structure. Any equipment not used in
direct support of such operation shall not be stored on the site.

The Accessory Equipment must conform to the setback standards of the
applicable zone. In the situation of stacked equipment buildings, additional
screening/landscaping measures may be required by the [Zoning Board or Zoning
Administrator].

VII. Miscellaneous Provisions.

{A) Fencing

1 Ground mounted Accessory Equipment and Support Structures shall be
secured and enclosed with a fence not less than six (6) feet in height as
deemed appropriate by the [Zoning Board] or [Zoning Administrator].

(2) The [Zoning Board or Zoning Administrator] may waive the requirement
of Subsection (1) above if it is deemed that a fence is not appropriate or
needed at the proposed location.

(B)  Abandonment and Removal. 1f a Support Structure is Abandoned, and it remains
Abandoned for a period in excess of twelve (12) consecutive months, the
[Jurisdiction] may require that such Support Structure be removed only after first
providing written notice to the owner of the Support Structure and giving the
owner the opportunity to take such action(s) as may be necessary to reclaim the
Support Structure within thirty (30) days of receipt of said written notice. In the
event the owner of the Support Structure fails to reclaim the Support Structure
within the thirty (30) day period, the owner of the Support Structure shall be
required to remove the same within six (6) months thereafter. The [Jurisdiction]
shall ensure and enforce removal by means of its existing regulatory authority.

(C)  Multiple Uses on a Single Parcel or Lot. Telecommunications Facilities and
Support Structures may be located on a parcel containing another principal use on
the same site or may be the principal use itself.

VIIL. Telecommunications Facilities and Support Structures in Existence on the Date of
Adoption of this Ordinance.

15 o, 5%
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(A) Telecommunications Facilities and Support Structures that were legally permitted
on or before the date this Ordinance was enacted shall be considered a permitted
and lawful use.”

(B)  The provisions of this Part are limited to those structures that do not meet the
height or setback requirements set forth in these regulations.

(C)  Non-conforming Support Structures

(1)  Non-conforming Support Structure. Ordinary Maintenance may be
performed on a Non-conforming Support Structure or
Telecommunications Facility.

(2)  Collocation and/or Minor Modifications of Telecommunications Facilities
on an existing non-conforming Support Structure shall not be construed as
an expansion, enlargement or increase in intensity of a non-conforming
structure and/or use and shall be permitted through the Administrative
Approval process defined in Section IV.

3 Major Modifications may be made to non-conforming Support Structures
utilizing the regulatory approval process defined in Section V.

%5 This provides for the continued operation of existing facilities, which is necessary for maintenance of today’s
wircless networks, and which will serve as platforms for future network improvements.
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For Further Questions Please Contact:

Jonathan M. Campbell

Government Affairs Counsel

PCIA — The Wireless Infrastructure Association
901 N. Washington St.

Suite 600

Alexandria, VA 22314

(703) 535-7401

campbelli@pcia.com
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Huntington Beach Planning Commission nov 98 204
Study Session for Zoning Text Amendment No. 09-002 Dept, of Planning

Reading the first page of the Study Session Report gave me an initial feeling of 8 Building
appreciation. Mentioned were the issues of Wireless Communication Facilities (aka
‘celf towers’) within 500 feet of school sites; prohibiting WCFs on city-owned park land
adjacent to elementary schools; requiring a public hearing for new ground or utiity
mounted cell towers; and the Denial of Effective Service appeal that would require a
consultant be hired to verify if a coverage gap exists, and that the proposed location is
the least obtrusive location feasible. But the feeling of appreciation faded as | read the
proposed zoning ordinance amendments.

s | could not find any text referencing the issue of WCFs within 500 feet of schoo!
sites;

« | could not find text prohibiting cell towers on city-owned park land adjacent to
elementary schools;

o Although a public hearing would be required for any new ground or utility mounted
W(CFs, 3 of the 4 wireless permit scenarios allow “rubber stamping” permit approvals
without public notification or public hearings.

e The current requirements (230.96.D) for a wireless company to “demonstrate
existing gaps in coverage” and to demonstrate that the antenna would be “located in
the least obtrusive location feasible so as to eliminate any gap in service” would be
stripped from the ordinance. The only time a wireless company would have to prove
a gap in service or justify the location of the WCF wouid be for the newly proposed
Denial of Effective Service appeal. And the way | understand it, this is likely to
happen only if a resident discovers the approved permit and files an appeal within
the 10 day period.

That initial feeling of appreciation was replaced by disappointment.

The 1,000 foot Co-location issue and the Coverage Area of a WCF {cell tower)
Co-location was also addressed in the zoning amendments for proposed WCFs within
1,000 feet of an existing wireless facility. Requiring Co-location is good. But 1,000 feet
is too short a distance. The distance should be much longer based on a WCF’s
Coverage Area.

“Coverage for LA33421A” map

e The “Coverage for LA33421A” map submitted by T-Mobile shows the projected
coverage for the proposed cell tower at Community United Methodist Church that
was denied, in part, due to the inability to prove a gap in service. CUMC is on Heill,
just east of Edwards in north Huntington Beach.

o T-Mobile’s cell coverage map shows three T-Mobile cell towers within one mile of
CUMC. Two of these cell towers are within one-half mile.

» The projected cell coverage from the CUMC site is shown extending one mile north,
beyond the existing T-Mobile celt tower at McDonald’s one-haif mile away.

e Coverage is shown extending one mile southeast, beyond the existing T-Mobile
cell tower at Murdy Park one-half mile away.

+ And coverage is shown extending one mile southwest, past the existing T-Mobile
cell tower behind 24 Hour Fitness at Springdale and Warner.

Dianne Larson November 8, 2011 Page 1 .5l
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Huntington Beach Planning Commission
Study Session for Zoning Text Amendment No. 09-002

« According to T-Mobile, cell towers are capable of a much greater coverage distance
than 1,000 feet.

Illustration of 1 Square Mile

s This illustration represents a square mile.

« The squares represent 1,000 by 1,000 feet. 1,000 feet is less than 1/5 of a mile.

s If co-located WCFs were allowed every 1,000 feet (or individual WCFs were allowed
every 1,001 feet), there could be over 25 WCF locations within every square
mile.

Co-location is good. But the required distance needs to be considerably longer.
List of Suggestions for Ordinance Change

Early in 2010, | submitted a list of suggestions to the City Council regarding changes
to cell tower ordinances. That list is inciuded in the handout.

Some of those suggestions are:

« Change the point in the application process at which notifications are sent.

Enlarge the notification area

Expand the sector of recipients to whom notifications are sent.

Increase the length of time for the advance notification.

Create guidelines for determining what constitutes a “coverage gap” and "adequate

cell coverage.”

« Add a requirement for an independent study of current cell coverage before a
wireless permit is issued.

« Increase the cell tower application fee to cover the cost of the required independent
study and the increased notification expenses.

e Require documentation that all alternatives, including co-location on existing
antennas, cell towers, and/or structures, are thoroughly researched and exhausted
before a new cell tower would be considered.

Public Awareness Suggestion: Create and maintain an easy-to-use, cross-referenced
list — for public use - of WCFs and their stage in the process of application, approval
process, etc. This is public information but it is currently difficult to track down, (even for
employees in the Planning Dept.). A searchable list on a city webpage, for example...

Residents have repeatedly called for a stop to the so-called “rubber stamp” approvai
process of wireless permits. We want a more stringent approval process requiring
demonstration of significant gaps in coverage, and demonstration of the least obtrusive
WCF locations. We want required notification to residents in a larger area, at an earlier
point in the process — before any wireless permits are approved.

Respectfully,
Dianne Larson

Dianne Larson November 8, 2011 Page2 .57}
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February 27, 2010
Huntington Beach City Council Members:

Mayor Green, Mayor Pro Tem Hardy, and Council Members Bohr, Carchio, Coerper, Dwyer and Hansen,

This list includes modifications to my previous suggestions for changes to the Huntington Beach city
ordinances regarding cell towers. ftems 1, 3 and 7 have been changed. item 8 has been added.

| believe that incorporating these changes would prevent many of the issues that arose from the opposition to
the three proposed cell towers in 2009 and would help protect the city from lawstits.

1. Change the point in the application process at which the first nofifications are sent.
Mail notifications to the public when a cell tower application is submitted BEFORE any action is taken, .
including the granting of a wireless permit. Additionaily, mail notifications before decisions are made at
every level (i.e., wireless permit, zoning, planning, etc.).

2. Enlarge the notification area.
Enlarge the notification area from the current 500 foot radius to a 1200 foot radius. The 1200 foot distance
is associated with both the decrease in property value due to the stigma of the proximity to cell towers and
to the heaith impact from the non-thermal radiation emitted by the cell towers.

3. Expand the sector of recipients to whom notifications are sent.
Notify all local property owners, residents, businesses, employees and parents of all students (pre-schoot
through high school, public or private) who own, live, work or have students in an area that would be
impacted by a proposed cell tower. Parents of children in public or private daycare facilities, including
before- and after-school care facilities, should also be notified.

4 Increase the length of time for the advance netification.
Increase the current 10-day advance notification period to 21 days (three weeks).

5. Create guidelines for determining what constitutes a “coverage gap” and “adequate cell coverage.”
Determine the threshold for the acceptable percentage of dropped calls, how the call volume is measured,
etc., and at what level a ‘gap” or “weak area’ is considered "significant” enough to justify installation of a
new cell tower.

6. Add arequirement for an independent study of current cell coverage before a wireless permit is issued.

7. Increase the cell tower application fae to cover the cost of the required independent study and the
increased notification expenses.

8. Require documentation that all alternatives. inciuding co-location on existing antennas, cell towers, and/or
structures. are thoroughly researched and exhausted before a new cell tower would be considered.
This documentation should be submitted with the application for the wireless permit.

| urge that an immediate moratorium against accepting any new cell tower applications be initiated and kept in
place until changes to the city ordinances are put into effect.

Respectfully,
Dianne Larson
LarsonDJ@verizon.net



Ramos,- Ricky

From: larsondj@verizon.net

Sent: Tuesday, November 22, 2011 2:47 PM

To: Ramos, Ricky

Subject: Proposed Zoning Amendments - DISAPPROVAL

November 22, 2011

Ricky Ramos

Senior Planner

Planning and Building Dept.
Huntington Beach, CA

Dear Mr. Ramos,

Although | understand that your intentions for the proposed zoning amendments were to “streamline”
the Wireless Communication Facility (WCF) application and approval process, 1 believe that your
proposals would be detrimental to the public safety, general welfare, and quality of life for Huntington
Beach residents.

You have proposed REMOVING the current requirements for WCF companies to:
» prove a gap in cell coverage,
« demonstrate that the antenna is in the least intrusive/obtrusive location, and
s research all altemate locations.

These requirements have been ruled the responsibility of the WCF company by federal courts. Do
not relieve the WCF companies of their mandated responsibilities.

In the November 2010 election, Huntington Beach residents voted against Measure Q, demonstrating
that they do not want cell towers near school yards or in city-owned parks adjacent to schools, You
stated that the City Council directed you to develop proposed amendments to the zoning ordinances
that would reflect these resident attitudes. Your proposed amendments not only omit these directives,
but would allow multiple, unnecessary WCFs every 1000 feet without notification to Huntington Beach
residents.

Due to a prior commitment, | am unable to attend the Planning Commission Study Session today, but
nevertheless | wish to reiterate my DISAPROVAL of the current proposed zoning amendments.

Respectfully,

Dianne Larson




Don McFarland

66310 Mason Drive REGEIVED
Huntington Beach NOV Q8 2011
‘ Dent. of Planming
2 Building

My recommendations for the
Zoning Text Amendment No. 03-002
(Wireless Communication Facilities)

The Zoning should be written primarily to permit the City and its residents
NOT a Wireless co. to control what is built where in the City since this 1s the
reason for having a planning commission and Zoning to start with.

I also would recommend that when the requirement to show a hole in
coverage exists that the information required be clearly defined. This
evidence should include, but not be limited to, the following.

1 what equipment was used to collect data.

2 the accuracy and calibration of the equipment.

3 who took the data and the qualification of this person?

4 when and where was the data collected.

5 who prepared the documents presented showing a hole in service.

6 the qualification of this person.

The source and form of other data, such as dropped calls, should be specified
by the City not the applicant.

These recommendations are made after seeing the inaccurate and misleading
data presented by Tmobile last year.
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Ramos, Ricky

From: sweetsilver [sweetsilver@juno.com]
Sent: Tuesday, November 22, 2011 9:27 AM
To: Undisclosed-recipients

Cc: Ramos, Ricky

Subject: Cell Towers

November 22, 2011

Ricky Ramos, Sr. Planner
Planning Commission

City Hall

2000 Main Street
Huntington Beach CA 92648

Dear Mr. Ramos—

Although | spoke at the three 2010 meetings with the Commission and City Council on the subject of celi towers, | did

NOT receive a notice of the Nov. 8, 2011 Commission meeting—and neither did other attendees that | spoke with. That is
why so few appeared at the Nov. 8, 2011 session to oppose the proposals being discussed.

The proposed ordinance amendrments represent an improvement but are still inadequate. There should be requirements

as follows:

P

5.

All cell towers should require a permit and a prior public meeting.

Written notice should be given to all residents within two-thirds (2/3) of one (1) mile.

Cell towers should not be permitted near schools or city parks.

The cell tower firm should be required to justify the location and present evidence of the investigation of alternate
locations.

A need for additional coverage shouid be amply demonstrated.

Sincerely yours,

Dana Prake, attorney at law

57 Year Old Mom Looks 27
Mom Reveals $3 Wrinkle Trick Angering Doctors...
iconsumerknowledge.com
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Ramos, Ricky

From: Gay Infanti [ginfanti@verizon.net]

Sent; Friday, December 02, 2011 9:31 AM

To: Ramos, Ricky

Cc: Hess, Scoit; "MARK INFANTI

Subject: Comments - Zoning Text Amendment No. 09-002

2 December 2011

Mr. Ricky Ramos

Project Manager

City of Huntington Beach

Planning and Building Department
2000 Main Street

Huntington Beach, CA 92648

Re: Huntington Beach Planning Commission
Study Session for Zoning Text Amendment No. 09-002

Dear Mr. Ramos:

The purpose of this letter is to provide comments on the subject Zoning Text Amendment currently
under consideration by the Huntington Beach Pianning Commission. While | appreciate the necessity
for these changes and support many of those proposed, there are several provisions in this zoning
text amendment that | believe require further revision as discussed below.

First, the revised wording as to the Purpose of section 230.96, Paragraph A, Wireless
Communications Facilities, weakens the original language with respect to placement of wireless
communication facilities in residential neighborhoods. The stated purpose of the current ordinance is
to “encourage and faciiitate wireless communications throughout the City, while preventing visual
clutter by locating wireless communication facilities outside of residential zones and where they are
invisible to pedestrians, and co-located with other facilities. Al wireless communication facilities shall
comply with these regulations with regard to their location, placement, construction, modification and
design to protect the public safety, general welfare, and quality of life in the City of Huntington
Beach.” However, under the revised ordinance the City would merely “endeavor to locate antennas
within commercial, industrial and other non-residential zones, screen them from view, and encourage
co-location with other Wireless Telecommunication Facilities”. Thus, under the revised ordinance, it
would be much more likely for Wireless Communications Towers to be placed in residential
neighborhoods where they will create visual blight and significantly lower neighborhood property
values.

Understanding that the changes to this stated purpose may be driven by the Federal
Telecommunications Act, such that the City may only endeavor to place elsewhere rather than
prohibit placement of wireless facilities in residential neighborhoods, then additional restrictions
should be added to the zoning ordinance to “prevent visual blight and diminution of residential
property values”. When no other alternatives to a residential neighborhood exist, the City should

require that any Wireless Communications Facility placed in a residential neighborhood be




“completely stealth”, i.e., completely screened in all aspects of the facilities, including appurtenances
and equipment, from public view. It must be noted that stealth techniques such as
“monopalms/monopines” are completely ineffective in disguising cell towers of fifty or more feet such
as the 55 foot T-Mobile tower, disguised as a palm tree, currently proposed for construction in the
Springdale Pump Station directly behind my home.

In addition, serious consideration should also be given, when deciding whether a proposed wireless
communications facility will “be compatible with the surrounding environment” or that “massing and
location of a proposed facility are consistent with surrounding structures and zoning districts,” to the
location of existing utilities at or near the proposed site. Language should be added to section 230.96
E to recognize that an above-ground wireless facility will not be either compatible with the
surrounding area or consistent with surrounding structures when all other utilities in the area are
buried underground.

Several of the provisions within this zoning text amendment discuss a requirement to co-locate
proposed new ground mounted facilities whenever such a facility is requested within 1000 feet of any
existing wireless antenna (See draft sections 230.96 E1h and 230.96 G5). Recent applications for
wireless communications facilities proposed in Huntington Beach indicate projected ranges
significantly greater than 1000 feet; service providers have projected that proposed new wireiess
facilities will have coverage in excess of a mile in any direction. Therefore, co-location should be
required with existing facilities when any new wireless facility is proposed for location within at least
10,000 feet (approximately two miles) of an existing wireless facility. This will help prevent our city
from being overrun with telecommunications towers and becoming a cell tower “farm”. At least one
telecommunications provider, actively marketing its “highly concentrated urban footprint” and claiming
to own of the largest concentrations of cell towers in the country, as well as advertising excellent
service coverage in Huntington Beach, is nevertheless trying to construct several more towers in our
residential neighborhoods. These towers will do nothing for HB residents other than destroy their
property values and quality of life, but will benefit the telecommunications company through increased
revenues from the sale of space on those towers. As you revise these zoning ordinances, please do
so in a manner that will not allow corporations to more easily take advantage of our City for their own
corporate gain at the expense of Huntington Beach residents.

Section 230.96 2a of the draft Zoning Text Amendment says that a facility may be administratively
approved if it is co-located on an existing wireless facility, does not exceed existing wireless facility
height, and employs stealth techniques such that the co-located facility is compatible with surrounding
buildings and land uses. [n section 2b it says that a facility may comply with the base district height
limit and achieve compatibility with surrounding buildings and land uses if the new facility exceeds the
base district height by 10 feet. This provision should be modified to specifically include trees and
other natural or existing landscape features in addition to structures. If “existing land uses” does
include trees, no wireless facility should be allowed that will be significantly taller than surrounding
trees. No realistic stealth technique is available that will effectively disguise a 55 foot
“monopalm/monopine” from the surrounding 30 to 40 foot palm or pine trees. A tower any higher
than surrounding trees cannot be effectively disguised. A revision to this provision is required fo
clarify exactly what will constitute “compatibility with surrounding buildings and land uses” when the
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proposed location contains no tall structures but only trees that are not as tall as the proposed stealth
tower.

Section 230.96 H of the draft Zoning Text Amendment, Facilities on Public Property, says that any
wireless communication facility to be placed on city property shall obtain a license, lease, franchise or
other similar permit from the City prior to issuance of a Wireless or Conditional Use Permit (CUP). To
prevent the City from being required to find alternative locations if the Wireless Permit or CUP is
initially denied or denied upon appeal, the City should not enter into a “license, lease, franchise or
other permit” until a final decision is made to grant a wireless permit or CUP. This provision should
therefore be revised to require instead a “conditional” license, lease, franchise or other permit, which
can be invalidated or rescinded when the Wireless Permit or CUP is subsequently denied.
Furthermore, no commitment should be made nor any administrative approval granted until an
applicant for a new wireless communication facility proves an existing gap in coverage in accordance
with the provisions now found within 230.96 section F2. Once a conditional or provisional decision
has been made to grant administrative approval, a wireless permit, or a conditional use permit, the
applicant should be required to establish the existence of a significant gap in coverage claim based
upon the “substantial evidence” set forth in section F2 of this zoning text amendment. The current
text requires this process only when a decision to grant such approvals is appealed to the Planning
Commission by an aggrieved party but there are several problems with this requirement. First,
administrative approvals don’t require public notice. Second, the zoning text amendment provides
that a decision to grant a wireless permit becomes final only ten days after the date of the decision
unless an appeal is filed. Ten days is insufficient for interested parties to learn of the decision and
take action to file an appeal. As a case in point, a recent City notice concerning a November 16"
public meeting about proposed cell tower in my neighborhood, which had a November 8" postmark
containing the same zip code as my own, was not delivered until November 12™ {several recipients
within 500 feet of the proposed cell tower, who should have been notified, did not receive the notice
atall). Nofice of all pending approvals should be made to property owners within 10,000 feet of a
proposed wireless communications facility site, and significantly more time must be provided to allow
aggrieved parties to formulate and file their appeals.

| hope you will consider these comments and recommendations before finalizing Zoning Text
Amendment No. 09-002. My interest in these zoning ordinance changes stems from personal
experience with a proposed cell tower project, for which the City Council is currently considering a
lease. This project, if approved, will place a cell tower into a neighborhood zoned RL, residential low
density, within feet of our homes. | hope that these pending zoning changes, when finalized and
made effective, will prevent other Huntington Beach residents from having to experience similar
distress and worry over the threat of damage to their property value and quality of life that would
result from placement of a wireless communications facility in their residential neighborhood.

While these zoning changes may stop future projects, like the one proposed in our backyard, from
being located in other Huntington Beach residential neighborhoods, unfortunately they will become
effective too late for us. A City Council vote to grant the applicant a lease for the proposed cell tower
site in our neighborhood is planned in mid-January. If approved, it will likely exempt this project from
consideration under these potentially helpful zoning ordinance changes, because it would be
considered a “previously valid entitlement” as defined in Section 230.96D, Exceptions. The City
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should consider a moratorium on alf wireless telecommunication projects currently pending approval
until the zoning ordinance changes become effective. Any help the planning department can provide
to make this happen would be most appreciated.

Respectfully submitted,
Gay and Mark Infanti

18232 Foss Lane

Huntington Beach, CA 82648
(714) 840-4641
ginfanti@verizon.net

cc: Scott Hess, Members of the Planning Commission (by US Mail)




