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- HUNTINGTON BEACH .

TO: Planning Commission

FROM: Scott Hess, AICP, Director of Planning and Building
BY: Ricky Ramos, Senior Planner &~

DATE: November 8, 2011

SUBJECT:  ZONING TEXT AMENDMENT NO. 09-002 (WIRELESS COMMUNICATION
FACILITIES)

APPLICANT: City of Huntington Beach, 2000 Main Street, Huntington Beach, CA 92648

PROPERTY
OWNER: Not applicable

LOCATION: Citywide

PROJECT REQUEST AND SPECIAL CONSIDERATIONS

The City is proposing to amend Section 230.96 (Wireless Communication Facilities) of the Huntington
Beach Zoning and Subdivision Ordinance (HBZSQO) pursuant to City Council direction in 2009 to address
the permitting and entitlement of wireless communication facilities (WCF) within 500 feet of school sites.
In addition, it was requested that staff amend the ordinance to also prohibit WCFs on city-owned park land
that is adjacent to an elementary school.

Tn order to facilitate review of Zoning Text Amendment (ZTA) No. 09-002, staff has prepared a legislative
draft of the revised code section (Attachment 1) and a version of the section with the changes incorporated
for easier readability (Attachment 2), with side notations indicating which parts are new, revised, or
existing. Finally, a matrix comparing the approval process in the existing and the draft ordinance is also
provided (Attachment No. 4).

The most significant changes that ZTA No. 09-002 would implement include:

1. Requiring a Conditional Use Permit (CUP) (public hearing) for any new ground or utility mounted
WCF in contrast to current code which permits them with a Wireless Permit and building permit
only (no public hearing) if consistent with zoning standards (Section 230.96(E.3)); and

2. Adding a provision for a Denial of Effective Service appeal to allow an applicant to assert that
Federal law preempts the City from denying an application because denial would effectively
prohibit wireless service. The appeal fee will be used by the City to hire a consultant to review and
verify if a proposed WCF is needed to fill an existing gap in service and if it is located in the least
obtrusive location feasible so as to climinate a gap in service (Section 230.96(F)).
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In addition, the following notable changes to the existing ordinance are also proposed:

New Purpose Section (Section 230.96(A));

Added and revised various definitions (Section 230.96(B));

Simplified Applicability Section (Section 230.96(C});

Clarified Exceptions Section (Section 230.96(D));

Revised Process to Install and Operate WCTFs Section including (Section 230.96(E));

Ve =

a. A Wireless Permit will no longer be required for all WCFs. Instead a WCF will either require a
Wireless Permit or a Conditional Use Permit.

b. Applicants will no longer have to demonstrate an existing gap in service and least obtrusive
location feasible for the WCF except as part of a Denial of Effective Service appeal.

c. A requirement for co-location has been added.

4. An additional 10 feet of height permitted beyond base zoning district maximum as outhined in
Section 230.72 is now specified.

e. The requirements for Design Review have been revised.

6. Revised WCF Standards Section by prohibiting chain link fencing for equipment enclosure,
deleting a requirement to record the conditions on the property title, adding a co-location provision,
retaining a portion of the interference provision, expanding the types of agreements necessary on
City property, deleting most of the provisions regarding WCFs on public property which may be
incorporated in the Municipal Code in the future, and incorporating other minor revisions
throughout (Section 230.96(G)).

CURRENT LAND USE, HISTORY OF SITE, ZONING AND GENERAL PLAN DESIGNATIONS
The ZTA is applicable citywide.

APPLICATION PROCESS AND TIMELINES
DATE OF COMPLETE APPLICATION: MANDATORY PROCESSING DATE(S):
Not Applicable Not Applicable

Staff commenced the ZTA upon receiving Council’s direction in 2009 but put it on hold pending the
outcome of some lawsuits. A second study session 1s scheduled for November 22, 2011 to continue the
discussion and review of ZTA No. 09-002 with a public hearing tentatively scheduled for the Planning
Commission meeting of December 13, 2011.

CEQA ANALYSIS/REVIEW

7TA No. 09-002 is categorically exempt pursuant to City Council Resolution No. 4501, Class 20, which
supplements the California Environmental Quality Act because the request is a minor amendment to a
zoning ordinance that does not change the development standards intensity or density.

PC Study Session Report — 11/08/11 -2- (11sr06 ZTA 08-002)



COMMENTS FROM CITY DEPARTMENTS AND OTHER PUBLIC AGENCIES

The proposed amendments to the City’s existing ordinance were prepared with input from the City
Attorney’s Office, Police Department, and Public Works Department. The City Attorney’s Office is
preparing a memorandum to address the comments received from the wireless industry. The memo will be
provided upon completion.

PUBLIC MEETINGS, COMMENTS AND CONCERNS

No public meetings have been held regarding the request. However, the legislative draft was provided to
the wireless industry for review starting August 25, 2011 with comments due by September 12, 2011
(Attachments 6 and 7). The wireless industry has many concerns about the draft including, among others:

Requirements are burdensome;

Does not treat all users of public right-of-way equally;
Lacking standards for the public right-of-way;

Opposed to expansion of WCF categories that require a CUP;
Opposed to Denial of Effective Service Appeal Section; and
Does not provide a balanced view by noting benefits of WCFs.

A S

In addition, a courtesy notice of the November gt study session meeting was sent to residents who spoke at
the City Council meetings regarding the proposed WCFs at Harbour View Park, Bolsa View Park, and
Community United Methodist Church; the wircless industry; and interested parties. The Planning
Commission meeting, tentatively scheduled for December 13™ will be a fully noticed public hearing.

PLANNING ISSUES

The primary planning issue related to the request pertains to the appropriate approval process and
requirements for WCFs throughout the city in consideration of maximizing the goals of the General Plan.

ATTACHMENTS:

1. Legislative Draft HBZSO Séction 230.96 - ZTA No. 09-002 (October 2011)

2. Proposed HBZSO Section 230.96 (staff annotated changes)

3. Bxisting HBZSO Section 230.96 (staff annotated changes)

4. Matrix: WCF Approval Process in Existing and Draft Ordinance (October 201 1)
5. Examples: WCTF Designs (Non-Stealth, Stealth, Completely Stealth)

6. Summary Table: Wireless Industry Comments (September 19, 201 1)

7. Comment Letters:

T-Mobile/Martin L. Fineman dated September 12,2011

Verizon/Sarah L. Burbidge dated September 12, 2011

NextG/Joe Milone dated September 12, 2011

California Wireless Association/Sean Scully dated September 12, 2011

PC Study Session Report - 11/08/11 -3- {11sr06 ZTA (¢9-002)



LEGISLATIVE DRAFT

City of Huntington Beach

Zoning Text Amendment No. 09-002
(October 2011)

230.96 Wireless Communication Facilities

tgn-to-protect the-public safety, encral

£

welfare, and quality of life by

regulating the location. height and phyvsical characteristics and provide for orderly and

cfficient placement of Wireless Communications Facilities in the City of Huntington Beach.

{3778-40407

Because of the potential nepative aesthetic impacts of Wireless Communications Facilities,

09-2009.002/63261 Page 1 of 12

inchudine visual blieht and diminution of property value, the City endeavors to locate

antennas within commercial, industrial and other non-residential zones, screen them from

view. and encourage co-location with other Wireless Communication Fagilities. However,

the Federal Telecommunications Act. specifically 47 U.S.C. Section 332(c)(7). _
local zoning where a Wireless Facility is necessary to remedy a significant gap in the

Wireless Provider's service. Consequently. where the Citv determines that the Facility does

not satisfy City planning and zoning standards, the Wireless Provider may then choose to

establish Federal preemption because (i) a significant gap in wireless coverage exists, and (ii)
there is a lack of feasible alternative site locations, A myriad of factors are involved in

determining if a sap is significant, such as; whether the gap affects a commuter highway: the

nature and character of the area and the number of potential users affected by the alleged lack

of service: whether the signal is weak or nonexistent. and whether the gap affects a

commercial district. Consequently, the City will require scientific evidence from an expertin

the field demonstrating the existence of a significant gap in service, and a lack of feasible

alternative sites. The applicant will be required to pay for the cost of said expert opinion.

. Definitions. For the purpose of this sSection, the following definitions for the following
terms shall apply: (3568-9/02)

1. Accessory Structure. Any structure or equipment that is to be located ancillary to an

antenna or antennas in the establishment and operation of a wireless eommunication
faeilit-Wireless Communication Facility. (3568-9/02)

-—2_Co-Location or Co-Located. The location or placement of multiple

antennas Wireless Communication Facilities which are either owned or operated by more
than one service provider at a single location and mounted to a common supporting
structure, wall or building. (3568-9/02)

ATTACHMENT MO, -



3. — 3.—Completely Stealth. Any Wireless Communication Facility—A#ny-stealth-faeility
that has been designed to completely screen all aspects of the facility including
appurtenances and equipment from public view. Examples of completely stealth
facilities may include, but are not limited to, architecturally screened roof- mounted
antennas, facade mounted antennas treated as architectural elements to blend in- with the
existing building, flagpeles-church steeples, fire towers, and flag poles and light
standards-—3ses-9/023776-10/0% of a typical diameter.

4. —4—Ground Mounted Facility. Any wireless antenna that is affixed to a pole, tower or
other freestanding structure that is specifically constructed for the purpose of supporting
an antenna. {3568-9/02, 3778-10/07)

5. —5—Microwave Communication. The transmission or reception of radio
communication at frequencies of a microwave signal (generally, in the 3 GHz to 300
GHz frequency spectrum). (3568-9/02)

6. —6—Modified Facilitv. An existing Wireless Communication Facility where the
antennas and/or supporting structure are proposed to be altered in any way from their
existing condition. including like-for-like replacement but excluding co-location.

&.7 Pre-existing Wireless Facility. Any wirelessecommunicationfacility Wireless

Communication Facility for which a building permit or conditional use permit has been
properly issued prior to the effective date of this ordinance, including permitted

iitteswireless antennas that have not yet been constructed so long as such approval is
current and not expired. (3568-9/02)

8. —F—Public Right-of-Way The area across. along. beneath, in. on, over, under, upon.
and within the dedicated public alleys, boulevards, courts, lanes, places. roads, sidewalks.
Streets. wavs, prvate streets with public access easements within the City’s boundaries,
and City owned properties, as they now exist or hereafter will exist.

7.9 Roof Mounted. Any wireless antenna directly attached or affixed to the roof of an
existing building, water tank, tower or structure other than a telecommunications tower.
(3568-9/02)

810, 8 Stealth Eaeilitror-Techniques. Any wireless-communieation-faetlity Wireless
Communication Facility, including any appurtenances and equipment, which is designed

to blend into the surrounding environment-typicatly;opethatis-architectarally-integrated
into-a-buildingor-ether-concealingshr e—ee finition. Examples of

v Stealth Technique include, but are not limited to,
monopalms/monopines. (3568-9/02)

—4

%.11. Utility Mounted. Any wireless antenna mounted to an existing above-ground
structure specifically designed and originally installed to support utilities such as but not
limited to electrical power lines, cable television lines, telephone lines, non-commercial
wireless service antennas, radio antennas, street lighting but not traffic signals,
recreational fFacility lighting, or any other utility which meets the purpose and intent of
this definition.- (3568-9/02. 3779-10/07)

e {3568-5/02.3779-10/07)
—16-
09-2009.002/63261 Page 2 0of 12 i ]
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18-12. Wall Mounted. Any wireless antenna mounted on any vertical or nearly vertical
surface of a building or other existing structure that is not specifically constructed for the
purpose of supporting an antenna (including the exterior walls of a building, an existing
parapet, the side of a water tank, the face of a church steeple, or the side of a freestanding
sign) such that the highest point of the antenna structure is at an elevation equal to or
lower than the highest point of the surface on which it is mounted. (3568-9/02, 3779-10/07)

1313, —31-Wireless Communication Facility or Facility= or Wircless Antenna. An
antenna structure and any appurtenant facilities or equipment that transmits electronic
waves or is used for the transmission or receipt of signals that are used in connection with
the provision of wireless communication service, including, but not limited to digital,
celhular and radio service.—2562-9/02,2779-10/07)

-C. Applicability.

—1 —Allwireless-communication-facilities This ordinance shall apply to all Wireless
Communication Facilities which are erected, located, placed;eenstrueted or modified within

the Clty of Huntington Beachshﬂeeﬁaﬁlj%%heseremﬂﬁ&eﬂ&—pmﬁded—tha%%

—_—e—D. Exceptions. The followine Wireless Communication Facilities shall be
exempt from this Ordinance.

1. Any fFacility, which is subject to a previously approved and valid eenditienal-use
permitentitlement, may be modified within the scope of the applicable permit without
complying with these regulations-and-guidelines- Modiications. However, modifications
outside the scope of the valid eenditional-use permit-will require-submittalentitlement or
any modification to-an existing facility that does not have a previously-approved and valid

entltlement is subject to the requirements of a¥irelessPermitappleation—this ordinance.

2. Any antenna structure that is one meter (39.37 inches) or less in diameter andthat is
__designed to receive direct broadceast satellite service, including direct-to-home satellite
service for television purposes, as defined by Section 207 of the Telecommunication Act
of 1996, Title 47 of the Code of Federal Regulations, and any interpretive decisions

mereofﬁe%bﬂ&v?edeﬁ}@eﬁﬂﬁﬂea&m&eemﬂ%@@%—%%

3. b.-Any antenna structure that is two meters (78.74 inches) or less in diameter
located in
09-2009.002/63261 Page3 of 12
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__commercial or industrial zones and is designed to transmit or receive radio communication
by satellite antenna. (3553-6/02)

4. e—Any antenna structure that is one meter (39.37 inches) or less in diameter

or diagonal
__measurement and is designed to receive Multipoint Distribution Service, provided that no
part of the antenna structure extends more than five (5) feet above the prmmple building
on the same lot. (3568902

5. Any antenna structure used by authorized amateur radio stations licensed by
the FCC. (3588-9/02;

B—
E. Process to Install and Operate Wireless PermitRequired—Communication Facilities.

No vme}ess—eemm&ﬁfeaﬂeﬁ—ﬁaeﬂﬁ%Famhty shall be installed anywhere in the City without
submission effirst securing either a Wireless Permit or a Conditional Use Permit as required
below.

1. Wireless Permit Application-that-demonstrates-that-the antenna-istocated-in the-least

obtrasive Joeation feasible se-as-. The applicant shall apply to eliminate-ary-gapim-service
and-alse-neludesthe Planning and Building Department for a Wireless Permit by
submitting a completed Wireless Permit Application (“Application™) and paying all
rcqmred fees. The Application shall be in the form approved by the Director. and at a

minimum shall provide the following information:—{s77o-10107

a. 2CempatibilityPrecise location of the Facility.

ab. Evidence that the Facility is compatible with the surrounding environment or that the

facilitiesarefacility is architecturally integrated into a structure: —{3779-10107

B-C.. Q—Sereeﬁiﬂger—eamﬁaﬂﬁﬂg}iwdence that the facility is screened or camoutlaged
by existing or proposed topography, vegetation, buildings or other structures as
measured from beyond the boundaries of the site at eye level (six feet).

—{a7r-10/07)

e-d.Evidence that the massing and location of the proposed facility are consistent with
surrounding structures and zoning districts.—(s#70-+0/07)

&.2.5—NoEvidence that no portion of a-wirelesscommunication-factlity shell-project-the
Facility will encroach over property lines.——s#7s-10/07)

’ . } . - g .]. . . i¥ E - : “ E
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ev1dence of fee ownershlp of propertv where the Facﬂmf will be mstalled

License, lease, franchise, or other similar agreement from the City for any Facility to
be placed over, within, on, or beneath City property.

h. Locations of all other Wireless Antennas within 1,000 feet of a proposed ground
mounted facility-eausing interference with-the-City’s, Co-location of ground mounted
facilities immediatelyshall be required where feasible whenever such a facility is
proposed within 1.000 feet of any existing Wireless Antenna,

i. Any other relevant information as required by the Director of Planning and Building.

The Planning and Building Department will initially review and determine if the
Application is complete. The City may deem the Application incomplete and require re-
submittal if any of the above information is not provided.

2. Director Approval. Following submittal of a complete Application, the City will
determine whether the Facility may be approved by the Director or whether a Conditional
Use Permit or other ent1tlement 18 requtired Wireless Perrmt apnhcatlons will ’oe
processed based upon the e ; ¥

fmermeﬁee—ts—eﬂmma%ed«—ésm%mﬁocaﬁon and tme of a,ntennas deﬁned in herem

“Although said classifications are assigned at project intake, a reevaluation of antenma

classifications may occur at anv point in the process including at the time of review by the
Director. Zoning Administrator, Planning Commission or City Council.

09-2009.002/63261 Page 5 of 12
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. . i A Facility not subject to any other discretionary
approval may be administratively approved by the Director by issuing a Wireless Permit if

it is:

a. Co-located on an existing approved Wireless Facility. does not exceed the
existine Wireless Facility heights, and employs Stealth Techniques such that the
co-located Wireless Facility is compatible with surrounding buildings and land

uses: of

A Na oy oo
L

mzeémpl—ycomglies with the base district height limit %%mgéiﬁeé&faéﬁiﬁes;glus up
to an additional 10 feet of height as permitted in Section 230.72 and compatible
with surrounding bujldings and land uses by incorporating stealth techniques; or

fa779-10107)
b—Completely-stealth-faeilitiesA Facility that complyies with the base district height
limit;-oF
(377910107

5

is5

maximum building- plus up to an additional 10 feet of height as permitted within
the-zoninedistrietsin Section 230.72. 1s Completely Stealth, and —{s77e-10:07is not
ground or utility mounted:

09-2009.002/63261 Page 6 of 12
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-

e. -AgThe Director may require conditions of approval of the Facility in order
to minimize adverse health, safety and welfare impacts to the community.

A decision of the Director to grant a Wireless Permit shall become final ten (10) days
following the date of the decision unless an appeal to the Planning Commission is filed as
provided in Chapter 248 of the Huntington Beach Zoning and Subdivision Ordinance

(HBZSO).

The Director shall issue findings of approval that the Facility meets the above criteria and
is not a detriment to the health, safety and welfare of the community.

Zoning Administrator Approval. In the event the Director determines that the applicant
does not meet the requirements for Director approval of a Wireless Permit. then the
applicant shall apply for a Conditional Use Permit (CUP) to the Zoning Administrator
pursuant to Chapter 241 of the HBZSO. Notwithstanding any other provisions of the
HBZSO. any new ground or utility mounted wireless facilities shall be required to obtain a
CUP. CUP applications shall also include the same information required under subsection
E.1.

Ll

The Zoning Administrator may require, as a condition of approval of the Cenditienal-Hse
Permit; CUP that the Zonmg-Administrator shatl applicant minimize significant adverse
impacts to_the community and public visual resources by incorporating one or more of the

following into project design and construction:—2778-10/07

f—a, Completely Stealth installations;—(3726-10/07)

i}

b, Stealth Techniques:

¢ Co-location and Tocating fFacilities within existing building envelopes; - ta778-10/07)

11z LW ETEE P e Te 2 LAY 221 arnl Bmrarinenea themsroh oalamzatiae
oLy = .LVLlljJLl.l.l.lt_JJ_Llé LjEuiveesy 1_)]. O oIS LIS LLBL.L T TULTZ T

d. Colorization or landscaping;—{szzs-16:07 to minimize vigual prominence; and/or

#ve.Removal or replacement of fFacilities that beesmeare obsolete.—fz77s-10/07)

—3.Further conditions of approval of a facility CUP may be imposed as provided in
Chapter 241 of the HBZSO. The Zoning Administrator’s decision may be appealed to the
Planning Commission in accordance with Chapter 248 of the HBZSO,

4. Desion Review. Design review shall be required for any wireless-commtteation
faeilinesWireless Communication Facilities pursuant to the HBZSO as well as those
located inredevelopmentareas;on public right-of-ways— - OS-PR-and PS-zonesin-areas
subjeetto-speeifie-plans:-way and on or within 300 feet of a residential district;-and or use

in arcas-desionated by-the City-Ceuneil—Design,
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Notwithstanding any other provisions of the HBZSO. design review is not required for
wireless-copymunication-facilitiesWireless Communication Facilities that eemply-with
may be approved by the Director pursuant to subsection 1+-E.2 (Director Approval) above
and have any appurtenant facilities and equipment focated underground or within an
existing building or existing enclosure.

F. Applicant May Assert Federal Preemption At Time of Appeal To Planning Commission.

1. If the decision on the Wireless Permit or Conditional Use Permit is appealed (either by
applicant or an aggrieved party) to the Planning Commission, the Applicant may assert
that Federal Law preempts the City from denying the application because denial would
effectivelv prohibit Wireless Service. The applicant shall pay a Denial of Effective
Service appeal fee in an amount to be established by City Council Resolution, which
amount shall be the estimated cost for the City to retain an independent, qualified
consultant to evaluate any technical aspect of a proposed Wireless Communications
Facility, including, but not limited to, issues involving whether a significant gap in
coverage exists. A Denial of Effective Service appeal must be submitied prior to the
expiration of the appeal period for a Wireless Permit or Conditional Use Permit.

2. The Director shall establish the form of the Denial of Effective Service appeal. Ata
minimum. the Apnlicant shall provide the following information as part of its appeal:

In order to prevail in establishing a significant gap in coverage claim the applicant shall
establish at minimum the following based upon substantial evidence:

a. Evidence demonstrating the existence and nature of a significant gap in service in
the vicinity of the proposed Facility. including but not limited to whether the gap
pertains to residential in-building, commercial in-building coverage. in-vehicle
coverage, and/or outdoor coverage.

b. Evidence demonstratine that the applicant has pursued other feasible sites for
locating the Facility. but that they are unavailable on commercially practicable
terms.

¢. Evidence demonstrating the radio frequency signal strengeth transmission
requirements and objectives that the applicant has established for the Southern

d. Radio frequency propagation maps demonstrating actual transmission levels in the
vicinity of the proposed Facility site. and any alternative sites considered.

e. Radio frequency drive tests demonstrating actual transmission levels in the vieinity
of the pronosed Facility site, and any alternative sites considered.

f. Reports regarding the applicant’s monthly volume of mobile telephone calls
completed. not completed. dropped, handed-off, not handed-off. originated and
not originated for the signal area to be covered by the proposed Facility.

o, Anv proprietary information disclosed to the city or the consultant is deemed not to
be a public record, and shall remain confidential and not to be disclosed to any
third party without the express consent of the applicant. unless otherwise required
by law. In the event the applicant does not provide this information, the City may
conclusively presume that no denial of effective service exists.

09-2009.002/632061 Page 8 of 12 v
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All of the information noted above shall be submitted to the City within 30 davs of the
filine of the Denial of Effective Service appeal unless an extension is granted by the
Director.

3. The Denial of Effective Service appeal shall be considered concurrently with the
Wireless Permit or CUP appeal hearing before the Planning Commission, Prior to the
scheduling of the public hearing on the Wireless Permit or CUP appeal, the City Attorney
shall be authorized to issue administrative subpoenas to compel production of such
documents. testimony and other evidence relevant to the applicant’s denial of effective
service claims.

G. Wireless Communication Facility Standards:. The following standards shall apply to all
wireless communication facilities: —3779-1007)

—1. Aesthelies:

2 Eaeilitw=Screening. All sereening used in conjunction with a wall or roof
mounted faeility Wireless Antenna shall be compatible with the architecture of the
building or other structure to which it is mounted, including color, texture and materials.
All ground or utility mounted facilities shail be designed to blend into the surrounding
environment, or architecturally integrated into a building or other concealing structure.
(3568-9/02)

2. Equipment/Accessory Structures:. All equipment associated with the
operation of the faethity Wireless Antenna, including but not limited to transmission
cables, shall be screened in a manner that complies with the development standards of the
zoning district in which such equipment is located-_and Section 230.76. Screening
materials and support structures housing equipment shall be architecturally compatible
with surrounding structures by duplicating materials and design in a manner as practical
as possible. H¥-ehain_Chain Iink is-used-thenitmustbe vinyleoatedfencing and net
inelade-barbed wire are prohibited. (3568-9/02)

3. General Provisions:. All Wireless Communication Facilities shall comply
with the Huntington Beach Urban Design Guidelines. (3568-9/02)

. : the structural integrity of wireless-conxnunieation
freilitiesWireless Communication Facilities, the owners of a fFacility shall ensure that it
is maintained in compliance with standards contained in applicable state or local building
codes and the applicable standards for facilities that are published by the Electronic
Industries Association, as amended from time to time. (3568-9/02)

tho

Al A oy A s o] A pocantaroa of
N T
o

—45, Co-Location: Co-location of ground mounted facilities shall be required
where feasible whenever such a facility is proposed within 1.000 feet of any existing
Wireless Antenna.

6. Federal and State Requirements: All Wireless Communication Facilities must meet or
exceed current federal and state laws. standards and regulations of the FCC, and any
other agency of the state-federal or federal-state government with the authority to regulate
wireless-compranication facilities Wireless Communication Facilities. (3568-9/02)
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7 Interference: To eliminate interference, at all times, other than during the 24-hour cure
period, the applicant shall comply with all FCC standards and regulations regarding
Tnterference and the assignment of the use of the radio frequency gpectrum. The
applicant shall nof prevent the City of Huntington Beach or the countywide system from
havine adequaie spectrum capacity on the Citv's 800 MHz voice and data radio
frequency systems. —5The applicant shall cease operation of any Wireless Antenna
causing interference with the City’s facilities immediately upon the expiration of the 24-
hour cure period until the cause of the interference is eliminated.  (3779-10/07)

Io0

Lighting: All outside lighting shall be directed to prevent “spillage™ onto adjacent
properties, unless required by the FAA or other applicable authority, and shall be shown
on the site plan and elevations. (3568-9/02, 3779-10/07)

—69. Maintenance: All facilities and appurtenant equipment including landscaping
shall be maintained to remain consistent with the original appearance of the
facilite-Wireless Antenna. Ground mounted facilities shall be covered with anti-graffiti
coaling. (3568-9/02, 3779-10/07)

—310. Monitoring: Fer allswireless-communieation-faeilitiess-thelhe applicant shall
provide a copy of the lease agreement between the property owner and the applicant prior
to the issuance of a building permit.(2558-8/023775-10/0%

~——g1]. Signs: The faeility Wireless Antenna shall not bear any signs or advertising
devices other than owner identification, certification, warning, or other required seals of
signage.— (3568-9/02, 3779-10/07)
———{3568-9/02,3778-10/07)

Arrirarrinantin
DLt

e
3 B

—10

12. Landscaping: Landscape planting, irrigation and hardscape improvements may be
imposed depending on the location, the projected vehicular traffic, the impact on existing
facilities and landscape areas, and the visibility of the proposed faeility=Wireless
Antenma Submittal of complete landseape and architectural plans for review and
approval by the Directors of Public Works and Planning and Building Departments may
be required. (3779-10/07)

B 13. Utility Aereement: If the proposed facility will require electrical power or
any other utility services to the site, the applicant will be required to furnish the City’s
Real Estate Services Manager cither a drafted utility franchise agreement between the
City of Humtington Beach and the applicant to place those lines in the public right-of-
way, or a written statement from the utility company that will be supplying the power or
other services, that they accept all responsibility for those lines in the public right-of-way.
(3778-10/07)

———{a775-10407)

2

I Facilities on Public Property. Any Wireless Communication Facility to be placed over,
within, on. or beneath City property shall obtain a license. lease. franchise, or other similar
agreement from the City prior to issuance of a Wireless Permit or Conditional Use Permit.

(3779-10/07}
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I Facilities in the Public Right-of-Way. Any wirelesscommunicationfaetlity Wireless
Communication Facility to be placed over, within, on or beneath the public right-of-way
shall eem@h%h—the—feﬂewmg—sﬁ&ﬁdﬁd%—obtam an encroachment permit from the

Department of Public Works and comply with the Undergrounding Ordinance (Chapter
17.64 of HBMC), (3568-9/02, 3779-10/07)

—13.-]. Tacility Removal.

09-2009.002/63261
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& Wireless communication facilities affecting the public view and/or located in areas
designated Water Recreation, Conservation, Parks and Shoreline, and Public Right of Ways
shall be removed in its entirety within six (6) months of termination of use and the site
restored to its natural state.  (3779-10/07)

— BK.Cessation of Operation:.

1. Abandonment. Within thirty (30) calendar days of cessation of operations of any
wireless-eommunicationfacility Wireless Communication Facility approved under this
sSection, the operator shall notify the Plannine PepartmentDirector in writing. The
faeility Wireless Antenna shall be deemed abandoned pursuant to the following sections
unless: (3568-9/02, 3779-10/07)

—t—a. The City bas determined that the operator has resumed operation of the
wireless communieationfaeility Wireless Communication Facility within six (6)
months of the notice; or (3568-9/02, 3779-10/07) _

—2-b. The City has received written notification of a transfer of wireless
communieationoperatorsthe Wireless Communication Facility. (3568-9/02, 3779-10/07)

| —e— 2. City Initiated Abandonment: A facility Wireless Antenna that is inoperative or
unused for a period of six (6) continuous months shall be deemed abandoned. Written
notice of the City’s determination of abandonment shall be provided to the operator of the

| faeility Wireless Antenna and the owner(s) of the premises upon which the facilityantenna
is located. Such notice may be delivered in person, or mailed to the address(es) stated on

] the faeility permit application, and shall be deemed abandoned at the time delivered or
placed in the mail. (3568-9/02, 3779-10/07)

\ _—d— 3. Removal of Abandoned FaeilityWircless Antenna: The operator of the
facilityWireless Antenna and the owner(s) of the property on which it is located, shall
within thirty (30) calendar days after notice of abandonment is given either (1) remove

‘ the faeilityWireless Antenna in its entirety and restore the premises, or (2) provide the

Planning DepartmentDirector with written objection to the City’s determination of
abandonment. (3779-10/07)

use during the relevant six- (6) month period and that it is presently operational. The
l Director shall review all evidence, determine whether or not the flacility was

properly deemed abandoned, and provide the operator notice of its determination.
(3568-9/02, 3779-10/07)

| —e—Removalby-City— b. At any time after thirty-one (31) calendar days following

the notice of abandonment, or immediately following a notice of determination by the
| Director, if applicable, the City may remove the abandoned faeilityWireless Antenna
and/or repair any and all damage to the premises as necessary to be in compliance
with applicable codes. The City may, but shall not be required to, store the removed
facilitrAntenna (or any part thereof). The owner of the premises upon which the
abandoned faeilityAntenna was located, and all prior operators of the facilitrAntenna,
shall be jointly liable for the entire cost of such removal, repair, restoration and/or
storage, and shall remit payment to the City promptly after demand thereof is made.
The City may, in lieu of storing the removed faeilityWireless Antenna, convert it to
the City’s use, sell it, or dispose of it in any manner deemed appropriate by the City.
(2568-8/02 3776-10/07)
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PROPOSED HBZSO SECTION 230.96

City of Huhtington Beach B BEVISED
Zoning Text Amendment No. 09-002 £ ~ExXistirie
(October 2011) N~ NEW

230.96 Wireless Communication Facilities

N A. Purpose. This Section of the Zoning Code is to protect public safety, general welfare, and

quality of life by regulating the location, height and physical characteristics and provide for
orderly and efficient placement of Wireless Communications Facilities in the City of
Huntington Beach.

Because of the potential negative aesthetic impacts of Wireless Communications Facilities,
including visual blight and diminution of property value, the City endeavors to locate
antennas within commercial, industrial and other non-residential zones, screen them from
view, and encourage co-location with other Wireless Communication Facilities. However,
the Federal Telecommunications Act, specifically 47 U.S.C. Section 332(c)(7), preempts
local zoning where a Wireless Facility is necessary to remedy a significant gap in the
Wireless Provider’s service. Consequently, where the City determines that the Facility does
not satisfy City planning and zoning standards, the Wireless Provider may then choose to
establish Federal preemption because (i) a significant gap in wireless coverage exists, and (ii)
there is a lack of feasible alternative site locations. A myriad of factors are involved in
determining if a gap is significant, such as: whether the gap affects a commuter highway; the
nature and character of the arca and the number of potential users affected by the alleged lack
of service; whether the signal is weak or nonexistent, and whether the gap affects a
commercial district. Consequently, the City will require scientific evidence from an expert in
the field demonstrating the existence of a significant gap in service, and a lack of feasible
alternative sites. The applicant will be required to pay for the cost of said expert opinion.

. Definitions. For the purpose of this Section, the following definitions for the following terms

shall apply: (3568-9/02)

I.—Accessory Structure. Any structure or equipment thatis 1o be located ancillary to an
antenna or antennas in the establishment and operation of a Wireless Communication
Facility. (3568-9/02)

2. Co-Location or Co-located. The location or placement of multiple Wireless
Communication Facilities which are either owned or operated by more than one service
provider at a single location and mounted to a common supporting structure, wall or
building. (3568-9/02)

3. Completely Stealth. Any Wireless Communication Facility that has been designed to
completely screen all aspects of the facility including appurtenances and equipment from
public view. Examples of completely stealth facilities may include, but are not limited
to, architecturally screened roof mounted antennas, fagade mounted antennas treated as
architectural elements to blend in with the existing building, church steeples, fire towers,
and flag poles and light standards of a typical diameter.

09-2009.002/63261 Page 1 of 9



£ 4. Ground Mounted Facility. Any wireless antenna that is affixed to a pole, tower or other
freestanding structure that is specifically constructed for the purpose of supporting an E
antenna. (3568-9/02, 3779-10/07}

= 5. Microwave Communication. The transmission or reception of radio communication at
frequencies of a microwave signal (generally, in the 3 GHz to 300 GHz frequency
spectrum). (3568-9/02)

i 6. Modified Facility. An existing Wireless Communication Facility where the antennas
and/or supporting structure are proposed to be altered in any way from their existing
condition, including like-for-like replacement but excluding co-location.

[2.7. Pre-existing Wireless Facility. Any Wireless Communication Facility for which a
building permit or conditional use permit has been properly issued prior to the effective
date of this ordinance, including permitted wireless antennas that have not vet been
constructed so long as such approval is current and not expired. (3568-9/02)

4 8. Public Right-of-Way The area across, along, beneath, in, on, over, under, upon, and
within the dedicated public alleys, boulevards, courts, lanes, places, roads, sidewalks,
streets, ways, private streets with public access easements within the City’s boundaries,
and City owned properties, as they now exist or hereafter will exist.

£2 9. Roof Mounted. Any wireless antenna directly attached or affixed to the roof of an
existing building, water tank, tower or structure other than a telecommunications tower.
(3568-9/02)

2.10. Stealth Techniques. Any Wireless Communication Facility, including any appurtenances
and equipment, which is designed to biend into the surrounding environment. Examples
of Stealth Technique include, but are not limited to, monopalms/monopines. (3568-9/02)

=11, Utility Mounted. Any wireless antenna mounted to an existing above-ground structure
specifically designed and originally installed to support utilities such as but not limited to
electrical power lines, cable television lines, telephone lines, non-commercial wireless
service antennas, radio antennas, street lighting but not traffic signals, recreational
Facility lighting, or any other utility which meets the purpose and intent of this definition.

Fi-¥-4.3.1
(3568-9/02, FF79-10/07)

= 12. Wall Mounted. Any wireless antenna mounted on any vertical or nearly vertical surface
of a building or other existing structure that is not specifically constructed for the purpose
of supporting an antenna (including the exterior walls of a building, an existing parapet,
the side of a water tank, the face of a church steeple, or the side of a freestanding sign)
such that the highest point of the antenna structure is at an elevation equal to or lower
than the highest point of the surface on which it is mounted. (3568-9/02, 3779-10/07)

£..13. Wireless Communication Facility or Facility or Wireless Antenna. An antenna structure
and any appurtenant facilities or equipment that transmits electronic waves or is used for
the transmission or receipt of signals that are used in connection with the provision of
wireless communication service, including, but not limited to digital, cellular and radio
service.

2. C. Applicability. This ordinance shall apply to all Wireless Communication Facilities which
are erected, located, placed or modified within the City of Huntington Beach.

09-2009.002/63261 Page 2 of 9 . BT,
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2. ID. Exceptions. The following Wireless Communication Facilities shall be exempt from this
Ordinance.

1. Any Facility, which is subject to a previously approved and valid entitlement, may be
modified within the scope of the applicable permit without complying with these
regulations. However, modifications outside the scope of the valid entitlement or any

P modification to an existing facility that does not have a previously approved and valid

entitlement is subject to the requirements of this ordinance.

2. Any antenna structure that is one meter (39.37 inches) or less in diameter that is
designed to receive direct broadcast satellite service, including direct-to-home satellite
service for television purposes, as defined by Section 207 of the Telecommunication Act
of 1996, Title 47 of the Code of Federal Regulations, and any interpretive decisions
thereof.

= 3. Any antenna structure that is two meters (78.74 inches) or less in diameter located in
commercial or industrial zones and is designed to transmit or receive radio communication
by satellite antenna.

4. Any antenna structure that is one meter (39.37 inches) or less in diameter or diagonal
measurement and is designed fo receive Multipoint Distribution Service, provided that no
part of the antenna structure extends more than five (5) feet above the principle building
on the same lot.

5. Any antenna structure used by authorized amateur radio stations licensed by the FCC.

Ricningn

+4 E. Process to Install and Operate Wireless Communication Facilities.

B | No Facility shall be installed anywhere in the City without first securing either a Wireless
Permit or a Conditional Use Permit as required below.

1. Wireless Permit Application. The applicant shall apply to the Planning and Building
Department for a Wireless Permit by submitting a completed Wireless Permit Application
(“Application”) and paying all required fees. The Application shall be in the form

shall provide the following information:
id a. Precise location of the Facility.
©- |b. Evidence that the Facility is compatible with the surrounding environment or that the
facility is architecturally integrated into a structure.

c. Evidence that the facility is screened or camouflaged by existing or proposed
topography, vegetation, buildings or other structures as measured from beyond the
boundaries of the site at eye level (six feet).

d. Evidence that the massing and location of the proposed facility are consistent with
surrounding structures and zoning districts.

¢. Evidence that no portion of the Facility will encroach over property lines.

a—

# £ Property owner authorization or evidence of fee ownership of property where the
Facility will be installed.

09-2009.002/63261 Page 3 of 9 . T X T -
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g. License, lease, franchise, or other similar agreement from the City for any Facility to
be placed over, within, on, or beneath City property.

h. T.ocations of all other Wireless Antennas within 1,000 feet of a proposed ground
mounted facility. Co-location of ground mounted facilities shall be required where
feasible whenever such a facility is proposed within 1,000 feet of any existing
Wireless Antenna.

i. Any other relevant information as required by the Director of Planning and Building.

N The Planning and Building Department will initially review and determine if the
Application is complete. The City may deem the Application incomplete and require re-
submittal if any of the above information is not provided.

7. Director Approval. Following submittal of a complete Application, the City will
determine whether the Facility may be approved by the Director or whether a Conditional
Use Permit or other entitlement is required. Wireless Permit applications will be
processed based upon the location and type of antennas defined in herein. Although said
classifications are assigned at project intake, a re-evaluation of antenna classifications may
occur at any point in the process including at the time of review by the Director, Zoning
Administrator, Planning Commission or City Council.

A Facility not subject to any other discretionary approval may be administratively
approved by the Director by issuing a Wireless Permit if it is:

pessssersn

k. |a. Co-located on an existing approved Wireless Facility, does not exceed the
existing Wireless Facility heights, and employs Stealth Techniques such that the
co-located Wireless Facility is compatible with surrounding buildings and land
uses; or

b. A modified Facility that complies with the base district height limit plus up to an
additional 10 feet of height as permitted in Section 230.72 and compatible with
surrounding buildings and land uses by incorporating stealth techniques; or

¢. A Facility that complies with the base district height limit plus up to an additional
10 feet of height as permitted in Section 230.72, is Completely Stealth, and 1s not
ground or utility mounted:

Gt

n The Director may require conditions of approval of the Facility in order to minimize
adverse health, safety and welfare impacts to the community.

A decision of the Director to grant a Wireless Permit shall become final ten (10) days
following the date of the decision unless an appeal to the Planning Commission is filed as
provided in Chapter 248 of the Huntington Beach Zoning and Subdivision Ordinance
(HBZSO).

The Director shall issue findings of approval that the Facility meets the above criteria and
is not a detriment to the health, safety and welfare of the community.

3. Zoning Administrator Approval. In the event the Director determines that the applicant
does not meet the requirements for Director approval of a Wireless Permit, then the

09-2009.002/63261 Page 4 of 9 w o |
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14 applicant shall apply for a Conditional Use Permit (CUP) to the Zoning Administrator
pursuant to Chapter 241 of the HBZSO. Notwithstanding any other provisions of the bd
HBZS0, any new ground or utility mounted wireless facilities shall be required to obtain a
CUP. CUP applications shall also include the same information required under subsection

E.1.

2. | The Zoning Administrator may require, as a condition of approval of the CUP that the

applicant minimize significant adverse impacts to the community and public visual
resources by incorporating one or more of the following into project design and

construction:
a. Completely Stealth installations;
b. Stealth Techniques;
c. Co-location and locating Facilities within existing building envelopes;
d. Colorization or landscaping to minimize visual prominence; and/or
e. Removal or replacement of Facilities that are obsolete.

t{ Further conditions of approval of a facility CUP may be imposed as provided in Chapter
241 of the HBZSO. The Zoning Administrator’s decision may be appealed to the
Planning Commission in accordance with Chapter 248 of the HBZSO.

pocitin

. 4. Desien Review. Design review shall be required for any Wireless Communication

R

-

J

Facilities pursuant to the HBZSO as well as those located on public right-of-way and on or
within 300 feet of a residential district or use in the City.

Notwithstanding any other provisions of the HBZSO, design review is not required for
Wireless Communication Facilities that may be approved by the Director pursuant to
subsection E.2 (Director Approval) above and have any appurtenant facilities and
equipment located underground or within an existing building or existing enclosure.

F. Applicant May Assert Federal Preemption At Time of Appeal To Planning Commission.

09-2009.002/63261 Page 5 of 9
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1. If the decision on the Wireless Permit or Conditional Use Permit is appealed (either by
licant or an aggrieved party) to the Planning Commission, the Applicant may assert
that Federal Law preempts the City from denying the application because denial would
effectively prohibit Wireless Service. The applicant shall pay a Denial of Effective
Service appeal fee in an amount to be established by City Council Resolution, which
amount shall be the estimated cost for the City to retain an independent, qualified
consultant to evaluate any technical aspect of a proposed Wireless Communications
Facility, including, but not limited to, issues involving whether a significant gap in
coverage exists. A Denial of Effective Service appeal must be submitted prior to the
expiration of the appeal period for a Wireless Permit or Conditional Use Permit.

7 The Director shall establish the form of the Denial of Effective Service appeal. Ata
minimum, the Applicant shall provide the following information as part of its appeal:

In order to prevail in establishing a significant gap in coverage claim the applicant shall
establish at minimum the following based upon substantial evidence:
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a. Bvidence demonstrating the existence and nature of a significant gap in service in
the vicinity of the proposed Facility, including but not limited to whether the gap
pertains to residential in-building, commercial in-building coverage, in-vehicle
coverage, and/or outdoor coverage.

b. Evidence demonstrating that the applicant has pursued other feasible sites for
locating the Facility, but that they are unavailable on commercially practicable
terms.

¢. BEvidence demonstrating the radio frequency signai strength fransmission
requirements and objectives that the applicant has established for the Southern
California region, and for the City of Huntington Beach.

d. Radio frequency propagation maps demonstrating actual transmission levels in the
vicinity of the proposed Facility site, and any alternative sites considered.

e. Radio frequency drive tests demonstrating actual transmission levels in the vicinity
i of the proposed Facility site, and any alternative sites considered.

f. Reports regarding the applicant’s monthly volume of mobile telephone calls
completed, not completed, dropped, handed-off, not handed-off, originated and
not originated for the signal area to be covered by the proposed Facility.

g. Any proprietary information disclosed to the city or the consultant is deemed not to
be a public record, and shall remain confidential and not to be disclosed to any
third party without the express consent of the applicant, unless otherwise required
by law. In the event the applicant does not provide this information, the City may
conclusively presume that no denial of effective service exists.

All of the information noted above shall be submitted to the City within 30 days of the
filing of the Denial of Effective Service appeal unless an extension is granted by the
Director.

3. The Denial of Effective Service appeal shall be considered concurrently with the

Wireles§ Permit or CUP appe_al hearing be_fore the Pla:r_ming Commission. Pripr to the
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shall be authorized to issue administrative subpoenas to compel production of such
documents, testimony and other evidence relevant to the applicant’s denial of effective
service claims.

bz

'G. Wireless Communication Facility Standards. The following standards shall apply to all
wireless communication facilities: 3779-1007)

1. Screening. All screening used in conjunction with a wall or roof mounted Wireless
Antenna shall be compatible with the architecture of the building or other structure to
which it is mounted, including color, texture and materials. All ground or utility mounted
facilities shall be designed to blend into the surrounding environment, or architecturally
integrated into a building or other concealing structure. (3568-9/02)

2. Equipment/Accessory Structures. All equipment associated with the operation of the
Wireless Antenna, including but not limited to transmission cables, shall be screened in a
manner that complies with the development standards of the zoning district in which such
equipment is located and Section 230.76. Screening materials and support structures

—
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housing equipment shall be architecturally compatible with surrounding structures by
duplicating materials and design in a manner as practical as possible. Chain link
fencing and barbed wire are prohibited. (3568-9/02)

General Provisions, All Wireless Communication Facilities shall comply with the
Huntington Beach Urban Design Guidelines. (3568-9/02)

Building Codes: To ensure the structural integrity of Wireless Communication Facilities,
the owners of a Facility shall ensure that it is maintained in compliance with standards
contained in applicable state or local building codes and the applicable standards for
facilities that are published by the Electronic Industries Association, as amended from
time to time. (3568-9/02)

 Co-Location: Co-location of ground mounted facilities shall be required where feasible

whenever such a facility is proposed within 1,000 feet of any existing Wireless Antenna.

_ Federal and State Requirements: All Wireless Communication Facilities must meet or

exceed current federal and state laws, standards and regulations of the FCC, and any
other agency of the federal or state government with the authority to regulate Wireless
Communication Facilities. (3568-9/02)

Interference: To eliminate interference, at all times, other than during the 24-hour cure
period, the applicant shall comply with all FCC standards and regulations regarding
interference and the assignment of the use of the radio frequency spectrum. The
applicant shall not prevent the City of Huntington Beach or the countywide system from
having adequate spectrum capacity ot the City’s 800 MHz voice and data radio
frequency systems. The applicant shall cease operation of any Wireless Antenna causing
interference with the City’s facilities immediately upon the expiration of the 24-hour cure

period umntil the cause of the interference is eliminated. (3779-10/07)

. Lighting: All outside lighting shall be directed to prevent “spillage” onto adjacent

properties, unless required by the FAA or other applicable authority, and shall be shown
on the site plan and elevations. (3568-9/02, 3779-10/07)

" Maintenance; All facilities and appurtenant equipment including landscaping shall be

maintained to remain consistent with

09-2009.002/63261 Page 7 of 9
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the origi_nal appearance of the Wireless Antenna.
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Monitoring: The applicant shall provide a copy of the lease agreement between the
property owner and the applicant prior to the issuance of a building permit.

Signs: The Wireless Antenna shall not bear any signs or advertising devices other than
owner identification, certification, warning, or other required seals of signage. (3568-9/02,
3779-10/07)

Landscaping: Landscape planting, irrigation and hardscape improvements may be
imposed depending on the location, the proj ected vehicular traffic, the impact on existing
facilities and landscape areas, and the visibility of the proposed Wireless Antenna.
Submittal of complete landscape and architectural plans for review and approval by the
Directors of Public Works and Planning and Building Departments may be required.
(3779-10/07)

_Utility Agreement: If the proposed facility will require electrical power or any other

utility services to the site, the applicant will be required to furnish the City’s Real Estate
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= Services Manager either a drafted utility franchise agreement between the City of

~ Huntington Beach and the applicant to place those lines in the public right-of-way, ora =
written statement from the utility company that will be supplying the power or other
services, that they accept all responsibility for those lines in the public right-of-way. (3779-
10/07)

_ Facilities on Public Property. Any Wireless Communication Facility to be placed over,

within, on, or beneath City property shall obtain a license, lease, franchise, or other similar
agreement from the City prior to issuance of a Wireless Permit or Conditional Use Permit.
(3779-10/07)

Facilities in the Public Right-of-Way. Any Wireless Communication Facility to be placed
over, within, on or beneath the public right-of-way shall obtain an encroachment permit from
the Department of Public Works and comply with the Undergrounding Ordinance (Chapter
17.64 of OIBMC). (3568-8/02, 3779-10/07)

Facility Removal. Wireless communication facilities affecting the public view and/or located
in arcas designated Water Recreation, Conservation, Parks and Shoreline, and Public Right
of Ways shall be removed in its entirety within six (6) months of termination of use and the
site restored to its natural state.  (3779-10/07)

. Cessation of Operation.

1. Abandonment. Within thirty (30) calendar days of cessation of operations of any
Wireless Communication Facility approved under this Section, the operator shall notify
the Director in writing. The Wireless Antenna shall be deemed abandoned pursuant to
the following sections unless: (3568-9/02, 3779-10/07)

a. The City has determined that the operator has resumed operation of the Wireless
Communication Facility within six (6) months of the notice; or (3568-9/02, 3779-10/07)

b. The City bas received written notification of a transfer of the Wireless
Communication Facility. (3568-9/02, 3779-10/07)

2. City Initiated Abandonment: A Wireless Antenna that is inoperative or unused for a
neriod ol six (6} continuous months-shall be-deemed.abandoned... W rtten notice of the
City’s determination of abandonment shall be pro vided totheoperatorof the Wireles
Antenna and the owner(s) of the premises upon which the antenna is located. Such notice
may be delivered in person, or mailed to the address(es) stated on the permit application,
and shall be deemed abandoned at the time delivered or placed in the mail. (3568-9/02, 377¢-
10/07)

3 Removal of Abandoned Wireless Antenna: The operator of the Wireless Antenna and the
owner(s) of the property on which it is located, shalt within thirty (30) calendar days after
notice of abandonment is given either (1) remove the Wireless Antenna in its entirety and
restore the premises, or (2) provide the Director with written objection to the City’s
determination of abandonment. (3779-10/07}

a. Any such objection shall include evidence that the Wireless Antenna was in use
during the relevant six- (6) month period and that it is presently operational. The
Director shall review all evidence, determine whether or not the Facility was properly
deemed abandoned, and provide the operator notice of its determination. (3568-9/02,
3779-10/07)




fz. b. Atany time after thirty-one (31) calendar days following the notice of abandonment, 2.
or immediately following a notice of determination by the Director, if applicable, the
City may remove the abandoned Wireless Antenna and/or repair any and all damage
to the premises as necessary to be in compliance with applicable codes. The City
may, but shall not be required to, store the removed Antenna (or any part thereof).
The owner of the premises upon which the abandoned Antenna was located, and all
prior operators of the Antenna, shall be jointly liable for the entire cost of such
removal, repair, restoration and/or storage, and shall remit payment to the City
promptly after demand thereof is made. The City may, in lieu of storing the removed
Wireless Antenna, convert it to the City’s use, sell it, or dispose of it in any manner
deemed appropriate by the City.
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D. Parking. Additional parking-t
(3249-6/95, 3525-2/02) o

. The prices of items sold from a cart or kiosk must appear in a prominent, visible locatipz
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in legible characters. The price list size and location shall be reviewed and approved-8y
the Planning Director. (3249-6/95; 3525-2/02) -

The sale of alcoholic beverages shall be prohibited. (3249-6/95)

The number of employees at a cart or kiosk shall be limited to a y gximum of two (2)
persons at any one time. (3249-6/95)

Fire extinguishers may be required at the discretion i e Fire Department. (3249-6/95)

All cart and kiosk uses shall be self contained 46 T water, waste, and power to operate.

(3249-6/95)

&€ a method approved by the Planning Director for
€5, (3249-6/95, 3525-2102)

A cart or kiosk operator shall provi
disposal of business related was

ay be required for cart or kiosk uses by the Planning Director.

E. Review: Revocatton. The Planning Department shall conduct a review of the cart or kiosk

operation ap#ie end of the first six (6) month period of operation. At that time, if there has
been a vidfation of the terms and conditions of this section or the approval, the approval shall

tidered for revocation. (3249-6/95; 3525-2/02)

cichborhood Notification. Pursuant to Chapter 241. (3525-2/02, 3710-6/05)

230.96 Wireless Communication Facilities

Ez_.m A. Purpose. The purpose of this Section is to encourage and facilitate wireless communications
throughout the City, while preventing visual clutter by locating wireless communication
facilities outside of residential zones and where they are invisible to pedestrians, and co-
located with other facilities. All wireless communication facilities shall comply with these
regulations with regard to their location, placement, construction, modification and design to
protect the public safety. general welfare, and quality of life in the City of Huntington Beach.
(3779-10/07)

£ :

ty¢- B. Definitions. For the purpose of this section, the tollowing definitions for the following terms
shall apply: (3568-9/02)

22

Accessory Structure. Any structure or equipment that is to be located anciilary to an
anterna or anternnas in the establishment and operation of a wireless communication
facility. (3568-9/02)

Co-Location or Co-Located. The location of multiple antennas which are either owned or
operated by more than one service provider at a single location and mounted to a common
supporting structure, wall or building. (3568-9/02)

Completely Stealth Facility. Any stealth facility that has been designed to completely
screen all aspects of the facility including appurtenances and equipment from public
view. Examples of completely stealth facilities may include, but are not limited to
architecturally screened roof-mounted antennas, facade mounted antennas treated as
architectural elements to blend with the existing building, flagpoles, church steeples, fire
towers, and light standards. (3568-8/02, 3779-10/07)

ATTACHMENT NO.
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Ground Mounted Facility. Any wireless antenna that is affixed to a pole, tower or other
freestanding structure that is specifically constructed for the purpose of supporting an
antenna. (3568-9/02, 3776-10/07)

Microwave Communication. The transmission or reception of radio communication at
frequencies of a microwave signal (generally, in the 3 GHz to 300 GHz frequency
spectrum). (3568-9/02)

Pre-existing Wireless Facility. Any wireless communication facility for which a building
permit or conditional use permit has been properly issued prior fo the effective date of
this ordinance, including permitted facilities that have not yet been constructed so long as
such approval is current and not expired. (3568-9/02)

Roof Mounted. Any wireless antenna directly attached or affixed to the roof of an
existing building, water tank, tower or structure other than a telecommunications tower.
(3568-9/02)

Stealth Facility or Techniques. Any wireless communication facility, which is designed
to blend into the surrounding environment, typically, one that is architecturally integrated
into a building or other concealing structure. See also definition of completely stealth
facility. (3568-9/02)

Utility Mounted. Any wireless antenna mounted fo an existing above-ground structure
specifically designed and originally installed to support utilities such as but not limited to
clectrical power lines, cable television lines, telephone lines, non-commercial wireless
service antennas, radio antennas, street lighting but not traffic signals, recreational facility
lighting, or any other utility which meets the purpose and intent of this definition.
(3568-9/02, 3779-10/07)

Wall Mounted. Any wireless antenna mounted on any vertical or nearly vertical surface
of a building or other existing structure that is not specifically constructed for the purpose
of supporting an antenna {(including the exterior walls of a building, an existing parapet,
the side of a water tank, the face of a church steeple, or the side of a freestanding sign)
such that the highest point of the antenna structure is at an elevation equal to or lower
than the highest point of the surface on which it is mounted. (3568-9/02, 3779-10/07)

. Wireless Communication Facility or Facility. An antenna structure and any appurtenant
facilities or equipment that transmits electronic waves or is used for the transmission or

1.

recetpt of signals that are used in connection with the provision of wireless
communication service, including, but not limited to digital, cellular and radio service.
(3568-9/02, 3779-10/07)

C. Applicability.

All wireless communication facilities which are erected, located, placed, constructed or
modified within the City of Huntington Beach shall comply with these regulations
provided that:  (3568-9/02, 3779-10/07)

o la All facilities, for which permits were issued prior to the effective date of this section,
shall be exempt from these regulations and guidelines. (3568-9/02, 3779-10/07)
b. All facilities for which Building and Safety issued building permits prior to the
effective date of section 230.96 shall be exempt from these regulations and
guidelines, unless and until such time as subparagraph (2) of this section applies.
(3568-9/02) ) e Bd .
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P c. Any facility, which is subject to a previously approved and valid conditional use
permit, may be modified within the scope of the applicable permit without complying
with these tegulations and guidelines. Modifications outside the scope of the valid
conditional use permit will require submittal of a Wireless Permit application.
(3568-9/02, 3779-10/07)

2. 12. The following uses shall be exempt from the provisions of section 230.96 until pertinent
federal regulations are amended or eliminated. See Section 230.80 (Antennae) for additional
requirements. (3568-9/02, 3779-10/07)

a. Any antenna structure that is one meter (39.37 inches) or less in diameter and is
designed to receive direct broadcast satellite service, including direct-to-home
satellite service for television purposes, as defined by Section 207 of the
Telecommunication Act of 1996, Title 47 of the Code of Federal Regulations, and any
interpretive decisions thereof issued by the Federal Communications Commission
(FCC). (3568-9/02)

——

<- b, Any antenna structure that is two meters (78.74 inches) or less in diameter located in
commercial or industrial zones and is designed to fransmit or receive radio
communijcation by satellite antenna. (3568-9/02)

¢. Any antenna structure that is one meter (39.37 inches) or less in diameter or diagonal
measurement and is designed to receive Multipoint Distribution Service, provided that
no part of the antenna structure extends more than five (5) feet above the principle
building on the same lot. (3568-9/02)

10 d. Any antenna structure that is designed to receive radio broadcast transmission.
(3568-9/02)

LLZ.- e, Any antenna structure used by anthorized amateur radio stations licensed by the FCC.
(3568-9/02)

- D. Wireless Permit Required. No wircless communication facility shall be installed anywhere in
the City without submission of a Wireless Permit Application that demonstrates that the
antenna is located in the least obtrusive location feasible so as to eliminate any gap in service
and also includes the following information: (3779-10/07)

7 1. Demonstrate existing gaps in coverage, and the radius of area from which an antenna may

be located to eliminate the gap in coverage.  (3779-10/07)
E~ |2. Compatibility with the surrounding environment or that the facilities are architecturally
integrated into a structure.  (3779-10/07)

3. Screening or camouflaging by existing or proposed topography, vegetation, buildings or
other structures as measured from beyond the boundaries of the site at eye level (six feet).
(3779-10/07)

4. Massing and location of the proposed facility are consistent with surrounding structures
and zoning districts. (3779-10/07}

5. No portion of a wireless communication facility shall project over property lines.
(3779-1007)

I 6 Interference: To eliminate interference, the following provisions shall be required for all
wireless communication facilities regardless of size:  (3779-10/07) . e i o B2
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Prior to issuance of a building permit, the applicant shall submit the following {5
information to the Police Department for review:  (3779-10/07)

i All transmit and receive frequencies;  (3779-10/07)
. Effective Radiated Power (ERP);  (3779-10/07)
iii. Antenna beight above ground, and  (3778-10007)

iv. Antenna pattern, both horizontal and vertical (E Plane and H Plane).
(3779-10/07)

. At all times, other than during the 24-hour cure period, the applicant shall comply

with all FCC standards and regulations regarding interference and the assigniment of
the use of the radio frequency spectrum. The applicant shall not prevent the City of
Huntington Beach or the countywide system from having adequate spectrum capacity
on the City’s 800 MHz voice and data radio frequency systems. The applicant shall
cease operation of any facility causing interference with the City’s facilities
immediately upon the expiration of the 24-hour cure period until the cause of the
interference is eliminated.  (3779-10/07)

Before activating its facility, the applicant shall submit to the Police and Fire
Departments a post-installation test to confirm that the facility does not interfere with
the City of Huntington Beach Public Safety radio equipment. The Communications
Division of the Orange County Sheriff’s Department or Division-approved contractor
at the expense of the applicant shall conduct this test. This post-installation testing
process shall be repeated for every proposed frequency addition and/or change to
confirm the intent of the “frequency planning” process has been met.  (3779-10/07)

The applicant shall provide to the Planning Department a single point of contact
(including name and telephone number) in its Engineering and Maintenance
Departments to whom all interference problems may be reported to insure continuity
on all interference issues. The contact person shall resolve all interference complaints
within 24 hours of being notified.  (3779-10/07)

The applicant shall insure that lessee or other user(s) shall comply with the terms and
conditions of this permit, and shall be responsible for the failure of any lessee or other
users under the control of the applicant to comply.  (3778-10/07)

E. Additional Permit Required.

1. Adiministrative approval by the Director may be granted for proposed wireless
communication facilities (including but not limited to ground mounted, ¢o-located, wall,
roof, or utility mounted) that are: (3779-10/07)
a. Co-located with approved facilities at existing heights or that comply with the base
district height limit for modified facilities, and compatible with surrounding buildings
and land uses by incorporating stealth techniques; or  (3778-10/07)
b. Completely stealth facilities that comply with the base district height limit; or
(3779-10107)
c. Facilities in non-residential districts that are in compliance with the maximum
building height permitted within the zoning district; and  (3779-10107)
§v Screened from view and not visible from beyond the boundaries of the site at eye
level (six feet); or  (3779-10/07) '
ii. Substantially integrated with the architecture of the existing building or structure 2 it
to which it is to be mounted; or (37791007 ey 58 Ry %
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P iii. Designed to be architecturally compatible with surrounding buildings and land v,
uses by incorporating stealth techniques.  (3779-10/07)

t2 2. Following submission of a Wireless Permit Application, a Conditional Use Permit
approval by the Zoning Administrator shall be required for all proposed wireless
communication facilities (including but not limited to ground mounted, co-located, wall,
roof or utility mounted) that are:  (3779-10/07)

|20 PY Exceeding the maximum building height permitted within the zoning district; or
b. Visible from beyond the boundaries of the site at eye level (six feet); or

¢. Not substantially integrated with the architecture of the existing building or structure
to which it is to be mounted; or

d. Not designed to be architecturally compatible with surrounding buildings and land
uses.

=2 e. Asa condition of the Conditional Use Permit, the Zoning Administrator shall
minimize significant adverse impacts to public visual resources by incorporating one
or more of the following into project design and construction: - (3779-10/07)

i. Stealth installations; (3779-10/07)

ii. Co-location and locating facilities within existing building envelopes; (3778-10/07)
iii. Minimizing visual prominence through colorization or landscaping;  (3779-10/07)
iv. Removal or replacement of facilities that become obsolete.  (3779-10/07)

3. Design review shall be required for any wireless communication facilities located in
redevelopment areas, on public right-of-ways, in OS-PR. and PS zones, in areas subject o
specific plans, on or within 300 feet of a residential district, and in areas designated by the
City Council. Design review is not required for wireless communication facilities that

comply with subsection 1.

F. Facility Standards: The following standards apply to all wireless communication facilities:
(3779-10/07)

1. Aesthetics:

a. Facility: All screening used in conjunction with a wall or roof mounted facility shall
be compatible with the architecture of the building or other structure to which it is
mounted, including color, texture and materials. All ground mounted facilities shall
be designed to blend into the surrounding environment, or architecturally integrated
into a building or other concealing structure. (3568-9/02)

b. Equipment/Accessory Structures: All equipment associated with the operation of the
facility, including but not limited to transmission. cables, shall be screened in a
manner that complies with the development standards of the zoning district in which
such equipment is located. Screening materials and support siructures housing
equipment shall be architecturally compatible with surrounding structures by
duplicating materials and design in a manner as practical as possible. If chain link is
used, then it must be vinyl coated and not include barbed wire. (3568-9/02)

eszmese.

c. General Provisions: All Wireless Communication Facilities shall comply yeith the, % .5
HC- Huntington Beach Urban Design Guidelines. (3568-9/02} AT Tﬁ&ﬁﬁ%{\f%%% E*‘%@?
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2 2.

3.

2.4,

tC- 5,

10.

TR

Buildine Codes:; To ensure the structural integrity of wircless communication facilities, =5
the owners of a facility shall ensure that it is maintained in compliance with standards
contained in applicable state or local building codes and the applicable standards for
facilities that are published by the Electronic Industries Association, as amended from

time to time. (3568-9/02)

Conditions of Approval: Acceptance of conditions by the applicant and property owner
shall be ensured by recordation of the conditions on the property title. (3568-9/02)

Federal Requirements: All Wireless Communication Facilities must meet or exceed
current standards and regulations of the FCC, and any other agency of the state or federal
government with the authority to regulate wireless communication facilities. (3568-9/02)

Lighting: All outside lighting shall be directed to prevent “spillage” onto adjacent
properties, unless required by the FAA or other applicable authority, and shall be shown
on the site plan and elevations. (3568-9/02, 3779-10/07)

. Maintenance:; All facilities and appurtenant equipment including landscaping shall be

maintained to remain consistent with the original appearance of the facility. Ground
mounted facilities shall be covered with anti-graffiti coating. (3568-9/02, 3779-10/07)

Monitoring: For all wireless communication facilities, the applicant shall provide a copy
of the lease agreement between the property owner and the applicant prior to the issuance
of a building permit. (3568-0/02, 3779-10/07)

Signs: The facility shall not bear any signs or advertising devices other than owner
identification, certification, warning, or other required seals of signage.
(3568-9/02, 3779-10/07)

Facilities on Public Property: Any wireless communication facility to be placed over,
within, on, or beneath City property shall obtain a lease or franchise from the City prior to
applying for a Wireless Permit and an administrative or conditional use permit.

(3779-10/07)

Landscaping: Landscape planting, irrigation and hardscape improvements may be
imposed depending on the location, the projected vehicular traffic, the impact on existing
facilities and landscape areas, and the visibility of the proposed facility. Subimittal of
complete landscape and architectural plans for review and approval by the Directors of
Public Works and Planning may be required.  (3779-i0/07)

Utility Agreement: If the proposed facility will require electrical power or any other
utility services to the site, the applicant will be required to funish the City’s Real Estate
Services Manager cither a drafted utility franchise agreement between the City of
Huntington Beach and the applicant to place those lines in the public right-of-way, or a
written statement from the utility company that will be supplying the power or other
services, that they accept all responsibility for those lines i the public right-of-way.
(3779-10/07)

_Tacilities in the Public Right-of-Way. Any wireless communication facility to be placed

over, within, on or beneath the public right-of-way shall comply with the following
standards:  (3568-9/02, 3779-10/07)

a. Any wireless communication facilities to be constructed on or beneath the public
right-of-way must obtain an encroachment permit from the City and the applicant
must provide documentation demonstrating that the applicant is a state-franchised
telephone corporation exempt from local franchise requirem (3568-0/p, PP 10T L 7 B, LP
RITRCHRERTNO,
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All equipment associated with the operation of a facility, including but not limited to
cabinets, transmission cables but excepting antennas, shall be placed underground in
those porticns of the street, sidewalks and public rights-of-way where cable television,
telephone or electric lines are underground. At no time shall equipment be placed
underground without appropriate conduit. (3568-9/02, 3779-10/07)

c. The City Engineer shall approve the location and method of construction of all
facilities located within public rights-of-way and the installation of facilities within
the public rights-of-way must comply with Title 12 of the Huntington Beach
Municipal Code, as the same may be amended from time to time. (3568-9/02, 3779-10/07)

d. All wireless communication facilities shall be subject to applicable City permit and
inspection fees, including, but not limited to, those pertaining to encroachment
permits, administrative or conditional use permits, and all applicable fees.

(3568-9/02, 3779-10/07)

e. Any wireless communication facility installed, used or maintained within the public
| rights-of-way shall be removed or relocated when made necessary by any “project.”
For purposes of this section, project shall mean any lawful change of grade, alignment
or width of any public right-of-way, including but not limited to, the construction of
any subway or viaduct that the City may initiate either through itself, or any
redevelopment agency, community facility district, assessment district, area of
benefit, reimbursement agreement or generally applicable impact fee program. (356s-
9/02, 3779-10/07)

f. Ifthe facility is attached to a utility pole, the facility shall be removed, at no cost to
the City, if the utility pole is removed pursuant to an undergrounding project.
(3568-9/02, 3779-10/07)

g. The service provider shall enter into a franchise agreement with the City. As of
March 17, 2007, the California Supreme Court, in the case entitled Spring Telephony
PCS v. County of San Diego, will determine whether California Public Utilities Code
§ 7901 grants a state-wide franchise to use the public rights-of-way for the purpose of
installation of wireless communications facilities. Pending resolution of this legal
question, any applicant seeking to use the public right-of-way must enter into a City
franchise to install wireless communications facilities. The franchise shall provide
that the franchise fee payments shall be refunded to the applicant and the franchise
become null and void if and when the California Supreme Court establishes that the
provider has a state-wide franchise to install a wireless communications facility in the
public right-of-way.  (3568-9/02, 3778-10/07)

SN,

13. Facility Removal.

(4. a. Wireless communication facilities affecting the public view and/or located in areas
designated Water Recreation, Conservation, Parks and Shoreline, and Public Right of
Ways shall be removed in its entirety within six (6) months of termination. of use and
the site restored to its natural state.  (3779-10/07)

P |b. Cessation of Operation: Within thirty (30) calendar days of cessation of operations of

any wireless communication facility approved under this section, the operator shall

notify the Planning Department in writing. The facility shall be deemed abandoned

pursuant to the following sections unless: (3568-9/02, 3776-10/07)

1. The City has determined that the operator has resumed operation of the wireless
| communication facility within six (6) months of the notice; or (3568-9/02, 3779-10/07)
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2. The City has received written notification of a transfer of wireless communication
operators. (3568-9/02, 3779-10/07)

¢. Abandonment: A facility that is inoperative or unused for a period of six (6)
continuous months shall be deemed abandoned. Written notice of the City’s
determination of abandonment shall be provided to the operator of the facility and the
owner(s) of the premises upon which the facility is located. Such notice may be
delivered in person, or mailed to the address(es) stated on the facility permit
application, and shall be deemed abandoned at the time delivered or placed in the
mail. (3568-9/02, 3779-10/07)

d. Removal of Abandoned Facility: The operator of the facility and the owner(s) of the
property on which it is located, shall within thirty (30) calendar days after notice of
abandonment is given either (1) remove the facility in its entirety and restore the
premises, or (2) provide the Planning Department with written objection to the City’s
determination of abandonment. 37791007

B Any such objection shall include evidence that the facility was in use during the
relevant six- (6) month period and that it is presently operational. The Director shall
review all evidence, determine whether or not the facility was properly deemed
abandoned, and provide the operator notice of its determination. (3568-9/02, 3779-10/07)

e. Removal by City: At any time after thirty-one (31) calendar days following the
notice of abandonment, or immediately following a notice of determination by the
Director, if applicable, the City may remove the abandoned facility and/or repair any
and all damage to the premises as necessary to be in compliance with applicable
codes. The City may, but shall not be required to, store the removed facility (or any
part thereof). The owner of the premises upon which the abandoned facility was
located, and all prior operators of the facility, shall be jointly liable for the entire cost
of such removal, repair, restoration and/or storage, and shall remit payment to the City
promptly after demand thereof is made. The City may, in lieu of storing the removed
facility, convert it to the City’s use, sell it, or dispose of it in any manner deemed
appropriate by the City. (3568-9/02, 3779-10/07)
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Comparison of Approval Process — Existing vs. Draft Wireless Communication

Facilities (WCF) Ordinance (Oct. 2011)

Wireless Permit (WP) and Conditional Use Permit (CUP) Reguirements:

- Height complies
- Stealth design
3. New WCF
- Height complies
- Completely Stealth design

WCF Type Existing Ordinance Proposed Ordinance
1. Co-located WCF Permitted in Residential + Non- No change.
- Existing height Residential Zones by WP only.
- Stealth design for co-located
WCF
2. Modified WCF No change.

Similar except CUP required if
new ground or utility mounted
WCF.

4. New ground or utility mounted | Permitted in Non-Residential
WCF Zones only by WP only.
- Height complies
- Stealth design

CUP required if new ground or
utility mounted WCF.

Notes:

1. Any WCF with a valid entitement may be modified within the scope of the entitlement without

compliance with WCF ordinance.

2. If a WCF does not meet the requirements for approval of a WP, then a CUP is required.

Design Review Requirements:

- Height complies 4. PS (Public-Semipublic) zone;
- Completely Stealth design 5, Specific.PIans;
4. New ground or utility mounted | 6. On or within 300 ft. of

WCF residential district; and
- Height complies 7. Areas designated by City
- Stealth design Council.

No Design Review required if
only a WP is required.

WCF Type Existing Ordinance Proposed Ordinance
1. Co-located WCF Design Review required only if Similar except:
- Existing height CUP required in the following
- Stealth design for co-located | locations: 1. Added WCFs in/abutting/
WCF adjoining City facilities;
2. Modified WCF 1. Redevelopment areas; 2. Added WCFs infabutting/
- Height complies 2. Public right-of-way; adjoining OS-PR and 0S8-3
- Stealth design 3. OS-PR (Open Space — Parks (Open Space — Shoreline)
3. New WCF and Recreation) zone; zones,

3. Added WCFs abutting/
adjoining General Plan primary
and secondary entry nodes;

4. Added on or within 300 ft. of
residential use; and

No Design Review required if
only a WP is required and
equipment located underground
or within an existing building or
existing enclosure.
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Examples of Wireless Communication Facility Designs:

NON-STEALTH FACILITIES

STEALTH FACILITIES

onopalm Light Standard
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COMPLETELY STEALTH FACILITIES
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Comments Received from Wireless Industry
(September 19, 2011)

Source

Comment

T-Mohile

1. Denial of Effective Service Appeal —

Not City’s role to apply federal law.

Shift’s City's litigation costs to applicants.

Burdensome and subjective demonstration of “need”.

Significant gap to be applied/interpreted by courts and not by cities.
Various problems with evidence required

2. Wireless Permit Requirements —

Requirements on applicants are burdensome.

Screening requirements in 230.96(E){1){c) not required of other utilities violate
Pubiic Utilities Code {PUC) Sec, 7901 by effectively precluding WCFs in public right-
of-way (ROW).

230.96(E}{1)}{g) requirement for franchise agreement runs afoul of PUC Sec. 7901
because telephone corporations already have statewide franchise to occupy ROW.,
230.96(E)(1)(h) co-location requirement overly broad and burdensome because it
does not limit its reach to proposais that seek to construct a new support structure.
230.96(E){2) allowing Director to re-evaluate WCF deprives applicants of objective
standards.

3. CUP Requirements —

CUP requirements are overly burdensome and contrary to Govt. Code Sec. 65850.6
which permits co-location without discretionary permits.

CUP requirements suffer from same flaws as Wireless Permit requirements.

CUP requirements for utility mounted facilities, which do not apply to other utilities
in the ROW, violate PUC Sec. 7901.

Requirements to remove or replace obsolete WCFs are preempied.

CUP requirement for any new ground or utility mounted WCF rejected by Congress
and interferes with business operations of carriers.

Verizon

1. Denia! of Effective Service Appeal —

Beyond City’s purview and creates impermissible burden on federal statutory rights.
Confidentiality of submittal requirements not guaranteed under Public Records Act.
Recommendation: Remove Section

2. Public ROW and Utility Easement —

Section 230.96(E)(1}{g) requirement for franchise or lease agreement does not
comply with PUC Sec. 7901

Recommendation: Clarify that a lease is required only for use of City-owned
structures within the ROW, but not for the use of the ROW itself.

Section 230.96(G){13) requirement for franchise agreement would violate Williams
Communications, LLC v. City of Riverside (2003} and PUC Section 7901 because
wireless telephone providers are exempt from any local franchise agreements.

3. CUP Requirements —

Opposed to expansion of WCF categories that require a CUP,




= Section 230.96(E) provision to allow re-evaluation of WCF classification creates
uncertainty in the process contrary to the Permit Streamlining Act.

= Section 230.96(E}{1){i) creates an open-ended list of submission requirements.
Recommendation: Don’t replace existing code with a new, murky process.

4. Like-for-like replacements should be permitted by right. There is no legitimate land use
rationale for discretionary review in such circumstances. City risks intruding on the
exclusive federal authority to regulate technical aspects of wireless services {see Clarkstown,
supray).

5. City has no justification for requiring a carrier to submit its leases, particularly as leases
often contain proprietary or confidential information.

NextG

1. NextG incorporates its prior comments and briefings in the current litigation with the City
setting forth its position regarding how the City’s requirements violate PUC Sec. 7901.
The draft ordinance does not remedy the fundamental problem that it would empower
the City to deny NextG access to the public ROW in violation of the PUC. It also does not
treat all users of public ROWSs in an equivalent manner.

2. Section A (Purpose) — Delete unsubstantiated claims that WCFs have negative impacts
“including visual blight and diminution of property value.”

3. Section B {Definitions) — Recommends clarifying several definitions and adding other
definitions.

4. Section E(1) (Wireless Permit) —

» The City needs to provide guidelines for satisfying the evidence requirements that a
facility if compatible with the surrounding environment.

*  Property owner authorization or evidence of fee ownership should not apply to
WCFs in the public ROW.

»  Co-location should be required where economically and technically feasible.

» The requirement to submit any other relevant information as required by the
Director is vague and overbroad.

Section E(2) {Director Approval) —
»  The City's ability to re-evaluate a WCF provides the applicant with no certainty.
» Co-location should also inciude co-location on an existing utility pole.
*  Why is the City intentionally calling out for different treatment of ground or utility
mounted facilities?
» What are the required findings for Director approval?

Section E(3) (ZA Approval) — The City may want to consider administrative review for new
ground or utility mounted facilities at low visibility sites.

Section E(4){Design Review) — DRB required for facilities in the public ROW ONLY if within
300 feet of a residential district.

5. Section F {Denial of Effective Service appeal) —
= Special fee is unreasonable.
a  Request for monthly volume of calls, etc. inappropriate as it requires disclosure of
confidential/proprietary information.
»  City Attorney’s ability to subpoena is unprecedented and hostile particularly to
WCFs in the public ROW.




. Section G {Standards) —

»  Screening - Having a requirement that a ground or utility mounted facility blend
into a building or other concealing structure is physically impossible.

» Monitoring — Delete sentence and replace with: The applicant shall provide the City
with the property owner's authorization to locate on his property prior to the
issuance of a building permit.

* landscaping — What is the relevance of vehicular traffic to landscaping?

. Section ¥(3)(b) (Removal of Abandoned WCF} — The costs of removal, repair, and

restoration should be reasonable. Replace “entire” with “reasonable”.

CalwA

10.

il.
12.
13.
14,
15.
16,
17.
18.
19.

20.

. Opposed to lack of distinct regulations for WCFs in the public ROW. Support regulations

and ministerial process for WCFs in public ROW.

. Opposed to intention to discourage WCFs in residential areas which are increasingly

underserved due to fewer land lines and more telecommuting/home office.
Remove onerous requirements to justify need/gap for WCFs which is not required of any
other land use or business and not under the purview of loca! planning/zoning.

. Ordinance should present a more balanced and tolerant view of WCFs which are

considered a Utility by definition in the CA Constitution. WCFS are critical to public
safety, emergency services, healthcare, and our economy. The draft ordinance does not
regulate WCFs fairly fike other utilities.

_ The claim that WCFs have negative impacts on property values is unsubstantiated. There

are studies that confirm no such impacts.

. The application of additional aesthetic regulations can significantly impact the ability of

WCFs to function properly thereby requiring more WCFs and adding costs.

. There are numerous General Plan goals, objectives, and policies that speak to the

importance of and support the continued development of WCFs.

_ Need a definition for Distributed Antenna System with separate development standards

and administrative process. Only those that can’t meet the standards in the public ROW
should be subject to Planning review.

. Sec. D(1)(Exceptions) may be in conflict with Govt. Code Sec. 65850.6 and may need

clarification.
Sec. E(1)(h){Co-location) should be consistent with Govt. Code Sec. 65850, exempt
completely stealth WCFs, and all co-locations should be ministerial.
Sec. E(2) DAS should be Director approval only.
Sec. E(2){a){Co-location) should allow for added height above existing,
Sec. E(2) Don't require CUP if WCF is completely stealth even if ground/utility mounted.
Sec. E(3) Don’t require CUP if WCF is in public ROW.
Sec. E(3) Don’t remove existing facilities. Need definition of “obsolete”.
Sec. E{4) Don't require DRB in public ROW.
Sec. F Denial of Effective Service appeal — check with attorney.
Sec. G(10) Requiring a copy of the lease agreement is irrelevant and should be deleted.
Sec. H Requirement for license, lease, franchise, etc. for city property — check with
attorney.
Sec. | See comment #1 above.
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September 12, 2011

VIA E-MAIL AND FEDERAL EXPRESS

Mr. Ricky Ramos
Senior Planner
City of Huntington Beach

Department of Planning and Building
2000 Main Street
Huntington Beach, CA 92648

Re: City of Huntington Beach Draft Wireless Communicatioﬁs Facility Ordinance

Dear Mr. Ramos:

I am writing to you on behalf of our client T-Mobile West Corporation (“T-Mobile™) in response
to your letter of August 24, 2011 inviting comments on the City of Huntington Beach’s
legislative draft of proposed revisions (the “Draft Ordinance”) to the City’s existing Wireless
Communications Facilities Ordinance (Huntington Beach Zoning and Subdivision Ordinance
Section 230.96). T-Mobile appreciates the invitation to review and comment on the Draft
Ordinance and encourages the City to continue a dialog with the wireless industry and other
stakeholders as it assesses its current ordinance and any proposed amendments thereto.

T-Mobile respectfully submits that a number of aspects of the Draft Ordinance are contrary to
federal or state law, and exceed the City’s legitimate land use authority or police power. T-
Mobile notes that the Draft Ordinance is ominous from the very start. The purported purpose of
the ordinance is “protecting public safety, general welfare, and quality of life.” The Draft
Ordinance asserts that these interests are jeopardized because of the potential adverse aesthetic
impact of wireless communications facilities. However, wireless facilities have no greater
aesthetic impact and certainly pose no greater threat to public safety, general welfare, or quality
of life than other utilities prevalent throughout the City. Yet; the Draft Ordinance only applies to
wireless facilities, while other utilities are not subject to any similarly onerous restrictions or
regulations. Furthermore, as discussed in detail below, while the City correctly recognizes that
federal law prohibits the City from imposing restrictions that prohibit or have the effect of
prohibiting wireless service, it mistakenly attempts to usurp the role of the courts and endow the
~ City Planning Commission with the authority to interpret and apply federal law.

Specifically, T-Mobile objects to: (1) the proposed Denial of Effective Service Appeal regime;
(2) the Wireless Permit application and approval requirements; and (3) the Conditional Use

DWT 18114314v1 0048172-000374 ‘ o oo 5 AR T By T
Y i i1 8 d v
ATTACHMENT NO.
Anchorage New York 1 Seattle
Bellevue Poriland Shanghai

)
Los Angeles San Francisco Washingtan, D.C. www.dwl.com

100% {5



Mr. Ricky Ramos, Senior Pianner
September 12, 2011
Page 2

Permit application and approval requirements. If adopted as proposed, it is likely that the Draft
Ordinance will lead to further litigation involving the City.

1 Denial of Effective Service Appeal

Section 230.96(F) of the Draft Ordinance establishes a new appeal regime that purports to vest
“the City Planning Commission with authority o consider whether a permit denial amounts. to an

effective prohibition of service in violation of federal law. However, it is not the role of the-
Planning Commission, or any City body, to apply federal law to an applicant’s proposed facility.
Thus, the Draft Ordinance steps beyond the City’s legitimate zoning regulations and places it in
the role the United States Congress gave to the courts. See 47 U.S.C. § 332(c)(7).

—Tndeed, the Draft Ordifiance goes farther. Itrequires that an applicant pay the City a “Denial of
Effective Services appeal fee,” which is designed to pay for the City to hire a consultant to
evaluate the proposal and determine whether the applicant has shown that a proposed site is
necessary to fill a significant gap in service. Thus, not only is the City attempting to usurp the
authority of the courts to interpret federal law, it would require an applicant such as T-Mobile to
pay what essentially amounts to the City’s litigation costs to make its interpretation. Given that
there is no fee shifting provision in 47 U.S.C. § 332(c)(7), this too runs afoul of the
Telecommunications Act.

“Congress adopted the [Telecommunications Act] in order to promote competition and higher
quality in telecommunications services and to encourage the rapid deployment of new
telecommunications technologies. The [Telecommunications Act] furthered these goals by
reducing the impediments that local governments could impose to defeat or delay the installation
of wireless communications facilities such as cell phone towers, and by protecting against
irrational or substanceless decisions by local authorities.” T-Mobile Central, LLC v. Wyandotte
County, 546 F.3d 1299, 1306 (10th Cir. 2008) (internal quotations and citations omitted).
Section 332(c)(7) was meant to limit municipalities from restricting or prohibiting wireless
services, it was not meant to place affirmative burdens on wireless service providers. See id. at
1310 .5, Tt is antithetical to the purpose of the statute, and the Telecommunications Act in
general, to require a burdensome and subjective demonstration of “need™ that invites a city to
intrude into the business decisions of wireless service providers. However, by vesting the
Planning Commission with the power to determine whether the denial of a particular facility is
an effective prohibition, Section F of the Draft Ordinance does allow the City to evaluate the
need for a particular provider’s service.

Moreover, Section 230.96(F)(2) sets forth “minimums” that an applicant must demonstrate by
“substantial evidence” in order to establish that there is a “significant gap” in coverage. The
concept of a “significant gap” has been developed by the courts as part of the test applying
federal law to allegations that a denial of a permit by a locality amounts to an effective
prohibition of service under 47 U.S.C. § 332(c)(7)(B)()(II). It is not a concept meant to be
applied by or interpreted by cities. Indeed, federal courts have stressed that ““significant gap’
determinations are extremely fact-specific inquiries that defy any bright-line legal rule. ”
MetroPCS, Inc. v. City & County of San Francisco, 400 F.3d 715,733 (9th Cir. 2005). Yet, the
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Draft Ordinance purports to establish specific evidentiary requirements to demonstrate that the
proposed facility is necessary to fill a significant gap in coverage.

Specifically, Section 230.96(F)(2)(a) requires that an applicant provide evidence demonstrating
the gap, “including but not limited to whether the gap pertains to residential in-building,
commercial in-building coverage, in-vehicle coverage, and/or outdoor coverage.” First, it is
vague and nonsensical to require 2 “minimum” showing that “includ[es], but [is] not limited to™. -

~ particular evidence. If further evidence is required it must be explicitly spelled out. More =
importantly, the type of service deficiency the applicant seeks to remedy is not a proper subject
of the City’s zoning and land use regulation. As a practical matter, in-building coverage requires
the greatest signal strength, and courts have recognized that a lack of sufficient in-building
coverage does amount to a “significant gap.” MetroPCS, Inc. v. City & County of San

Francisco, 2006 WL 1699580 (N.D. Cal. 2006). Furthermore, federal courts have recognized
that a significant gap exists where there may be some coverage, but the volume of calls in that
area has exceeded traffic capacity, thus blocking calls. Nextel of New York, Inc. v. City of Mt.

Vernon, 361 F. Supp.2d 336 (S.D.N.Y. 2005). Thus, this requirement is beyond the scope of

what a federal court would necessarily demand.

Section 230.96(F)(2)(b) requires evidence that other sites were considered but are not “available
on commercially practicable terms.” Contrary to its purported purpose, imposing this
requirement will, in some instances, prevent a finding of significant gap only because, for
example, there are two viable potential solutions — not because there is no significant gap. For
example, where an applicant narrows its search to two possible sites and each is available it can
never demonstrate that all other sites are unavailable. This requirement highlights why an
effective prohibition inquiry is not susceptible to bright line rules and is only appropriate for the
courts to apply. :

Section 230.96(F)(2)(¢) requires evidence demonstrating radio frequency signal strength
transmission requirements and objectives that the applicant has established for the Southern
California region and the City of Huntington Beach. Likewise, Sections 230.96(F)2)(d) & (e)
require radio frequency propagation maps and radio frequency drive test results demonstrating
the actual radio frequency transmission levels in the vicinity of the proposed facility and any
alternatives considered. As an initial matter, the FCC has made clear that its authority over the
regulation of radio frequency emissions is exclusive and any attempt by the City to regulate
based on radio frequency is federally preempted. In re Petition of Cingular Wireless LLC for a
Declaratory Ruling that Provisions of the Anne Arundel County Zoning Ordinance are
Preempted, 18 F.C.C.R. 13126, 13132 § 13; see also Freeman v. Burlington Broadcasters, Inc.,
204 F.3d 311 (2d Cir. 2000). Thus, the City has no authority to regulate based on radio
frequency requirements. Moreover, determining radio frequency coverage parameters are
business decisions that are not within the City’s legitimate land use or police powers. The
attempt to regulate the technological operations of a federally licensed wireless carrier is
preempted. New York SMSA Ltd. Partnership v. Town of Clarkstown, 612 F.3d 97 (2d Cir.
2010).
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Section 230.96(F)(2)(f) requires an enormously burdensome volume of an applicant’s business

~ data, again aimed at requiring the applicant to prove a need for the proposed facility, unrelated to
the City’s legitimate regulatory authority. Specifically this section requires, “[r]eports regarding
the applicant’s monthly volume of mobile telephone calls completed, not completed, dropped,
handed-off, not handed-off, originated and not originated for the signal area to be covered by the
proposed facility.” In addition to being overly broad, burdensome, and wholly outside the City’s .
- zoning authority, this requirement is-impractical. None of these terms-are defined and aprovider - -

cannot provide a meaningful report that could capture calls “not originated” in a particular area.

Recognizing that the requirements of Section 230.96(F) are burdensome and intrude upon an
applicant’s proprietary information and business decisions, Section 23 0.96(FX2)(g) purports to
keep anv proprietary information confidential and not a part of the public record “unless

otherwise required by law.” Of course, the City can make no guarantee that a request made
pursuant to California’s Public Records Act would not require disclosure of an applicant’s
proprietary information.

Ultimately, it is not the City’s role to determine whether a particular facility is necessary to fill a
significant gap in coverage. It is, first, the applicant’s business decision to determine its own
need for the proposed facility, and if the City denies the particular facility for otherwise
legitimate land use or zoning reasons, it is the role of the courts to determine whether the need
for the facility is protected by the Telecommunications Act. The entire scheme proposed by
Section F of the Draft Ordinance should be removed.

2. The Wireless Permit Requirements

Section 230.96(E) requires a Wireless Permit for all proposed wireless facilities and sets forth
the requirements for approval of a Wireless Permit Application. Several of the Wireless Permit
application and approval provisions impose overly burdensome requirements on applicants that
exceed the scope of the City’s legitimate land use authority or police powers.

Section 230.96(E)(1)(c) requires that a Wireless Permit application include evidence that the
proposed facility “is screened or camouflaged by existing topography, vegetation, buildings or
other structures as measured from beyond the boundaries of the site at eye level (six feet).”
Placing this general screening requirement on all wireless facilities, regardless of location,
violates Public Utilities Code § 7901, because it would effectively preclude wireless facilities
from the public rights of way. Section 7901 grants a statewide license to telephone
corporations, including wireless providers, to access and use the public rights of way. Pac. Tel.
& Tel Co. v. City & County of San Francisco, 51 Cal. 24 766, 774 (1959). Likewise, because
other utilities and right of way occupants are not required to screen their facilities from view, it is
not a reasonable exercise of the City’s authority to regulate the time, place, and manner of right
of way access under Public Utilities Code § 7901.1. Similarly, Sections 230.96(EX1)(g) and
230.96(H) run afoul of Section 7901 because they each require that the applicant for any wireless
facility to obtain “a license, lease, franchise, or other similar agreement from the City” before
any wireless facility may be placed “over, within, on, or beneath City property.” The City
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cannot require an applicant to enter into a local franchise because, pursuant to Section 7901, any
telephone corporation already possesses a statewide franchise to occupy the public rights of way.

In addition, Section 230.96(E)(1)(h) imposes the overly burdensome requirement that an
applicant identify all other wireless antennas within 1000 feet of the proposed facility. This
provision is aimed at encouraging co-location of antennas, but does not limit its reach to

. _p_gpnosalgt}gat see_k_lio_:constrqupew support structures. Ihcr_e___fq_re,it is Q\{e;lir broadand ...
burdensome.” ' o O o o

Section 230.96(E)(2) addresses wireless permit applications that may be approved by the
Director without a Conditional Use Permit. However, this section allows the Director to re-
evaluate antenna classifications at any point in the review process. Thus, the City, at the whim

of the Director, is free to change the application requirements for any particular facility at any
time, without notice to the applicant. This uncertainty deprives applicants of any objective
standards upon which they can rely, and is counter to the stated federal purpose of the
Telecommunications Act to expand and promote consumers’ access to advanced
telecommunications facilities and capabilities. City of Rancho Palos Verdes v. Abrams, 544 U.5S.
113, 115 (2005).

3. The Conditional Use Permit Requirements

Section 230.96(E)(3) requires that an applicant obtain a Conditional Use Permit (“CUP”™) for
“any new ground or utility mounted wireless facilities.” Several of the CUP application and
approval provisions impose overly burdensome requirements on applicants that exceed the scope
of the City’s legitimate land use authority or police powers.

First, the requirement that all new utility mounted wireless facilities obtain a CUP is in
contradiction to Government Code § 65850.6, which addresses collocation sites. Section
65850.6 specifically states that, “a collocation facility shall be a ‘permitted use not subject to a
city or county discretionary permit. . . .>” Therefore, the City may not impose a discretionary
CUP process on collocation sites, as the Draft Ordinance purports to do.

Second, Section 230.96(E)(3) mandates that an application for a CUP for a wireless facility
include all of the information required for a Wireless Permit. Such duplication is unnecessarily
burdensome on the applicant and suffers from the same flaws as Section 230.96(E)(1), identified
above.

Third, this section also allows the Zoning Administrator to impose further restrictions on an
applicant’s proposed design and construction. The Zoning Administrator may require an
applicant to incorporate: “(a) Completely Stealth installations; (b) Stealth Techniques; (¢) Co-
Jocation and locating Facilities within existing building envelopes; (d) Colorization or
landscaping to minimize visual prominence; and/or (¢) Removal or replacement of Facilities that
are obsolete.” Meanwhile, other utilities and occupants of the public rights of way are not
required to obtain CUPs or subject themselves to these discretionary conditions before installing
facilities in the public rights of way. Thus, by requiring CUPs for all utility mounted wireless
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facilities, and endowing the Zoning Administrator with the discretion to require these various
conditions, the Draft Ordinance violates T-Mobile’s and other wireless carriers’ rights under
Section 7901, in excess of the City’s authority under Section 7901.1. This provision also
violates federal law in that it imposes requirements that are not competitively neutral and non-
discriminatory. 47 U.S.C. § 253 (a), (b), (¢).

F_ourfh. Section 230.96(E)(3) purports to.allow the Zoning Administrator to require.“removal ot

replacement of Facilities that are obsolete.” With all due respect, a City lacks the authority to
make determinations about what technologies are “obsolete”. As mentioned above, a locality’s
attempt to regulate the technological operations of a federally licensed wireless carrier is

preempted. New York SMSA Ltd. Partnership v. Town of Clarkstown, 612 F.3d 97 (2d Cir.
2010). ) :

Finally, but perhaps mosi fundamentally, the City is seeking to impose a new tier of wireless
regulations (conditional use permits for all ground-mounted or utility pole-mounted wireless
facilities) that was rejected by Congress. Local government authority to make decisions
regarding the placement, construction and modification of wireless facilities was preserved (in
part) but that authority does not extend to interfering in the business operations of wireless
carriers, as the Draft Ordinance contemplates.

& .k *

For all of these reasons, T-Mobile respectfully asks that the Draft Ordinance be significantly
revised to bring it into compliance with state and federal law.

Respectfully yours,

Davis Wright Tremaine LI.P

x‘/ .
.-’f‘r .
i . colli
2 s

Martin L. Fineman
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MACKENZIE & ALBRITTON LLP

220 SANSOME STREET, 1475 FLOOR
$AN FraNCISCO, CALIFORNIA 94104

TELEPHONE 415 / 2884000
FACSIMILE 415 /2884010

24,

—

Septermter 12,201

By Email & Facsimile
Ricky Ramos
Senior Planner

Department of Planming & Building
City of Huntington Beach

2000 Main Street

Huntington Beach, CA 92648

Re: Huntington Beach Draft Wireless Communications Facilities
Ordinance

Dear Mr. Ramos:

Thank you for speaking with me this moming. On behalf of Verizon Wireless, I
am writing to provide our initial comments on the draft wireless ordinance provided to
our client (“Draft Ordinance™). We understand that you are gathering input from the
interested wireless carriers before scheduling a study session, and we certainly look
forward to working with you. As we have had limited time to review the Draft
Ordinance, our comments are preliminary; however, as I mentioned, the Draft raises
major issues.

As you know, there is increasing public demand in Huntington Beach (the “City”)
for high quality wireless service, and this demand can be met only by the installation of
new anterma facilities as well as the modification of existing sites. If1s extremely
important that the Draft Ordinance provide workable criteria that permit Verizon
Wireless to serve both emergency personnel and the general public, especially in order to
meet the growing demand in residential areas.

Verizon Wireless’s wireless service provides daily communication for Huntington
Beach residents, commuters and its workforce, and is a critical component of the City’s
emergency response systems. Cell sites now incorporate E-911 equipment, which allows
emergency personnel to “pinpoint” the origin of 911 calls from cellular telephones. In
short, the service is critical both for everyday users and for emergency purposes.

Our concern is to ensure that Verizon Wireless is able to install and upgrade its
facilities and equipment without encountering undue impediments or other barriers that
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would violate federal or state law. In the present situation, the Draft Ordinance contains

a number of provisions that do not comply with applicable law.

Denial of Effective Service Appeal

The Draft Ordinance contains a specific process and standard for determining
whether federal preemption exists. Under prevailing law, this constitutes an
impermissible burden on federal rights, and should be deleted.

The “Purpose” statement in the Draft Ordinance, Section 230.96(A), states 1n part
that “where the City determines that the Facility does not satisfy City planning and
zoning standards, the Wireless Provider may then choose to establish Federal preemption
because (i) a significant gap in wireless coverage exists, and (if) there is a lack of feasible
alternative site locations.” Section 230.96(F) then sets forth a special appeal fee and
process under which the Applicant may assert federal preemption. This special process
includes submission of eight categories of evidence, an unspecified fee (to be established
in each case), and the right of the City Attorney “to issue administrative subpoenas to
compel production of such documents, testimony and other evidence relevant to the
applicants denial of effective service claims.” (See Section F(1)-F(3)).

The ordinance scheme is thus designed to establish an administrative process and
special fee for a determination of federal preemption. As such, it contains matters
beyond the City’s purview under its land use authority and police power, and must be
removed because it creates an impermissible burden on federal statutory rights. See
Felder v. Casey, 487 U.S. 131, 139-144 (1988); Barry v. Ratelle, 985 F. Supp. 1235,
1238 (S.D. Cal. 1997); Hood v. Los Angeles, 804 F.Supp. 65, 67 (C.D. Cal. 1992).

In addition, from a purely practical standpoint, it is unwise for the City to set forth
very specific submission requirements to establish any federal right, which, from the
preemption standpoint, are subject solely to federal statutory and case law. See 47 U.S.C.
Section 332(c)(7). The actual submission requirements set forth in Section 230.96(F)2)
are problematic not only because of the fundamental conflict with preemption principles,
but also because they attempt to address technical requirements (transmission fevels, call
volumes, coverage strength etc.) which are solely within the purview of the federal
government. In the 2010 Clarkstown decision, the Town's faw impermissibly crossed the
line between legitimate land use regulation and preempted regulation of technical and
operational standards, and the same is currently true under the Draft Ordinance. See N.Y.
SMSA Lid. P’ship v. Town of Clarkstown, 612 F.3d 97 (2d Cir. N.Y. 2010).

The final submission requirement set forth in Section 230 .96(FF)(2)(g) states that
any proprietary information disclosed to the City “shall remain confidential,” but this
statement simply would not create any guarantee of confidentiality under the California
Public Records Act.
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In sum, we do not believe the Denial of Effective Service Appeal process and fee

~r-eqﬂé~re—mi%n{5%evferth—in%eeﬁén%996(F%%ulds&?\d;@leg&ehaﬂsﬁg%an@asmat%m -

the section be deleted.

The Public Right-of-Way, and the Utilitv Agreement

Section 230.96(E)(1)(g) indicates that the applicant may have to provide a

franchise agreement or Iease for use of any public property, presumably including the
public right-of-way. In order to comply with California Public Utilities Code Section
7901, Section (g) should clarify that a lease is required only for use of City-owned
structures within the right-of-way (such as City-owned traffic lights or other poles), but
not for use of the right-of-way itself.

Section 230.96(G)(13) states that if a facility requires electrical power, as every
facility does, the Applicant must provide either a franchise agreement between the City
and the applicant, or a written statement from the utility company “that they accept all
responsibility for those lines in the public right-of-way.” We are not sure of the genesis
of this requirement, but it is doubtful that Southern California Edison (“SCE”) makes any
separate statement of general liability beyond the statements contained in the SCE
franchise agreement with the City. The alternative set forth in (G)(13), namely the
requirement of a franchise agreement between the Applicant and the City, would clearly
violate Williams Communications, LLC v. City of Riverside, 114 Cal.App.4th 642, 648
(2003) and California Public Utilities Code Section 7901. It is well-established that
wireless telephone providers are exempt from any local franchise requirements.

Conditional Use Permit, and Open-ended Requirements

The Draft Ordinance expands the categories of site applications that require a
Conditional Use Permit (“CUP”) — this expansion goes far beyond the City’s present
regulations, which generally base the need for a CUP on factors such as excess height,
visibility and architectural non-integration. In light of the current criteria, we do not
believe such an expansion is necessary or warranted.

In addition, while some applications are subject to administrative approval, an
application may, at any stage, be re-evaluated and placed in the “discretionary” review
category. This means that no applicant has any idea which process ultimately will be
applied. The California Permit Streamlining Act states that all applicants are to be
advised of the application requirements at the outset. See Cal. Gov. Code, §§ 65940 —
942. Under the Draft Ordinance there is no certainty in the process.

Section 230.96(E)(1)(i) inctudes a catch-all provision, requiring the applicant to
provide “[a]ny other relevant information as required by the Director of Planning and
Building.” Taken together, the expansion of CUP requirements, the possibility of re-
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evaluation under a new process at any stage, and an open-ended list of submission
requirements introduce a high level of uncertainty and burden upon any carrier
attempting to improve wireless infrastructure within the City. We believe the existing
Code provisions clearly addressed distinctions in requirements and the necessary level of
review, and should not be replaced with a new, very murky process.

Modifications

Section 230.96(B)(6) specifically includes “like-for-like” replacements in the
definition of modifications, which as a practical matter may mean that simple equipment
replacements may have to undergo a lengthy approval process. We believe any like-for-
like replacements should be permitted as of right; there is no Iegitimate land use
rationale for discretionary review in such circumstances, and the City risks intruding on
the exclusive federal authority to regulate the technical aspects of wireless services. See,
e.g., Clarkstown, supra.

Monitoring

Section G(10) is entitled “Monitoring” but requires provision of a lease between a
private landlord and the applicant before a building permit will be issued. The only
relevant issue is whether the applicant is duly authorized by the underlying property
owner to install and maintain a facility in the location subject to land use approval.
Provided the application is authorized by the property owner, we do not believe there is
justification for requiring any carrier to submit its leases, particularly as leases often
contain proprietary or confidential information.

ke

As indicated, this description of problematic provisions is not intended to be
exhaustive; we believe the proposed changes raise a mumber of issues and certainly
require examination in light of state and federal law.

We look forward to speaking with you further.

Very truly yours,

o
B’f@({ g/g*“:j

Farrmitterir—

Sarah L. Burbidge
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cc: (by email only)
Verizon Wireless




NextG Networks

September 12, 2011

_Ricky Ramos, Senior Planner

‘City of Huntington Beach
2000 Main St., 4th Floor

Huntington Beach, CA 92648

Re: Zoning Text Amendment No. 09-002 Legislative Draft (August 2011)
Dear Mr. Ramos,

NextG Networks of California (NextG”) hereby submits this letter of comment regarding
the proposed Zoning Text Amendment No. 09-002, Legislative Draft, (August 2011).
While NextG appreciates the opportunity to comment on the City of Huntington Beach's
(the “City") proposed language changes to its Wireless Communication Facilities
Ordinance (“Ordinance’); NextG believes that the proposed changes are illegal,
counter-productive and miss the point of the Ordinances’ stated intent. The City should
take this opportunity to work co-operatively with the wireless telecommunication industry
(“Utilities”) and craft an Ordinance that addresses the City's perceived “potential
negative aesthetics’ impact of Wireless Communications Facilities ("WFC’), while
allowing for the smooth deployment of the wireless networks that benefit all of the city
constituency.

Ongoing Litigation

NextG notes that it is currently involved in litigation with the City in which NextG
has challenged the City's current Wireless Ordinance as unlawful, particularly, in
violation of Section 7901 of the Public Utilities Code. NextG submits these comments
subject to and without waiving any of the arguments that it has advanced in that
litigation. Moreover, to the extent that there are portions of the Wireless Ordinance that
would remain unchanged or that are not otherwise addressed in these comments,
NextG incorporates its prior comments and briefings setting forth its position regarding
how the City’s requirements violate Section 7901.

NextG maintains its position that the City's current Ordinance violates Section 7901 of
the Public Utiliies Code because the City cannot deny NextG access to the public rights
of way and the City’s current Ordinance seeks to subject NexiG's use of the public
rights of way to application processes and review that exceed the City’s limited authority
under Section 7901.1 of the Public Utilities Code. The proposed Ordinance amendment
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does not remedy the fundamental problem that the Wireless Ordinance would empower
the City to deny NextG access to the public rights of way, in violation of the Public
Utilities Code. In addition, the proposed Ordinance continues to fail to treat all users of
the public rights of way in an equivalent manner, since the City does not impose the
CUP reguirement on other right of way users. With its legal arguments reserved, NextG
provides the following recommendations that may help rectify the legal deficiencies in
the proposed Amendment.

Comments

Section A: Purpose. States that wireless facilities have negative aesthetic impacts
“‘including visual blight and diminution of property value.”  Such claims are
unsubstantiated and should be stricken.

Section B: Definitions.

3. The definition of “Completely Stealth” asserts that light standards are fo be of a
“typical diameter”. What does the City consider “typical’? As light pole standards are
available in different diameters and this term should be more clearly defined. Also,
these poles typically taper, so the diameter changes from top to bottom of the pole.
The definition also lacks the mentioning of omni directional antennas, directional panel
antennas and cylindrical antennas, which are commonly used in the public right of way.

4. Ground Mounted Facility. The following shall be added to the definition, “Such a
facility includes but is not limited to new or existing street light poles, traffic signals or
utility poles.

“Street Light Pole” — any concrete, fiberglass, metal, or wooden pole that has a mast
arm for electrolier support.

“Traffic Signal” — shall mean any standard-design concrete, fiber glass, or metal pole
that has a mast arm for electrolier support and is used for traffic signal control purposes.
Traffic signal may also integrate a streetlight.

“Utility Pole” — any wooden pole that is erected by a utility company.

11. Utility Mounted. The words, “but not traffic signals™ should be deleted.

13. Does this definition apply to water districts, police, fire, So Cal Edison, etc?

P.2of 4
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Section E. Process to Install and Operate Wireless Communication Facilities.
1. The required fees shall be “reasonable’.
b. The City needs to provide guidelines for satisfying the evidence

requirements that a facilit_y is compatible with the surrounding
env;ronment

c. The fo!lowmg should be added after “six feet”; “from a public vantage
point”.

f.  This requirement shall not apply o wireless facilities in the public right

£
oT-way-.

h. Co-locations shall be required where “economically and technically”
feasible.

i. “Any other relevant information” is vague and overbroad.

2. Director Approval. The City’s ability to determine whether a facility may be
approved by the Director or whether a CUP is required gives the City broad
discretion and provides the applicant with no certainty. The criteria should be
spelled out in the process.

a. Co-location shall alsc include co-location on an existing utility pole.

b. There is a concern here with the City's inclusion of the words *and is
not ground or utility mounted”. The City is intentionally calling out for
different treatment of ground utility facilities. Why is this?

Section 2 states that the Director shall issue findings of approval. What are
these required findings?

Section 3 clearly states that any NEW ground or utility mounted wireless facilities
shall obtain a CUP. The City may want to consider administrative review for low
visibility sites.

Section 4. Design review shall be required of facilities in the public right of way
ONLY if the facilities are within 300 feet of a residential district.

Section F. Applicant May Assert Federal Preemption at Time of
Appeal to Planning Commission

1. The City’s imposition of a special fee for a appealing a wireless CUP is
unreasonable.
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2f. The City’s request for monthly volume of calls, etc is inappropriate as it
requires the disclosure of confidential/proprietary information.

3. The City Attorney’s ability to subpoena and compel the production of certain
documents relevant to the denial of the applicant's service claims is
unprecedented. In my more than 20 years in land use planning, | have never
seen an ordinance calling that specifically calls out for the active participation
of the Gity Attorney in the permit process. Clearly, this section illustrates the
City’s hostility toward the wireless facilities, more specifically those located in
the public right of way.

Section G. Wireless Communication Facility Standards

1. Screening. Having the requirement that a ground or utility mounted facility
blend into a building or other concealing structure is physically impossible.

10. Monitoring. The entire sentence should be stricken and replaced with the
following: “The applicant shall provide the City with the property owner’s
authorization to locate on his property prior to the issuance of a building
permit. *

11. Landscaping. What is the relevance of “projected vehicular traffic’ to
landscaping?

Section K. Cessation of Operation

3b. The costs of removal, repair and restoration shall be reasonable. Thus, the
word “entire” shall be replaced with the word “reasonable”.

Thank you for the opportunity to comment. If you have any guestions, please do not
hesitate to call me at (858) 876-2070. NextG looks forward to working with the City to
resolve our differences and to providing the public with least obtrusive, most technologically

advance wireless networks.

Very truly yours,

NEXTG NETWORKS OF California, INC.

Joe Milone
Director of Government Relations

P.40f4
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September 12, 2011

City of Huntington Beach
Department of Planning and Building
2000 Main Street L 7 o

Humtgton Beach, CA 02648 = = e e

Attention; Mr. Ricky Ramos, Senior Planner

Via E-Mail Delivery Only

RE: City of Huntington Beach Draft Wireless Communication Faci.l.it.ies
Ordinance

Dear Mr. Ramos:

The California Wireless Association (‘CalWA")" writes in response to the City’s ongoing
discussions concerning the possible amendments proposed to the City's existing
Wireless Communication Faciliies Ordinance. CalWA appreciates the effort of the City's
Planning Division to date however we are opposed to the general tone of the proposed
ordinance and particularly its lack of separate and distinct regulations for addressing
proposed facilities within the City’s public right-of-way, its continued stated intention to
discourage facilities within residential areas, and the onerous requirements 1o “justify’
the need for a proposed wireless communication facility.

We present this correspondence and the attached “annotated comments” in support of
our positions stated above and sincerely thank the City for this opportunity.

As a precursor to our more substantive comments herein, we are also hopeful that the
City of Huntington Beach can appreciate the tremendous pressure the industry is now
facing in meeting the future wireless needs of Huntington Beach's citizens, business
community, and public safety professionals. Again we are grateful for the opportunity to
participate in this discussion, and hope to continue our participation, as the process
progresses.

While we believe that the City’s Planning Division has conducted a thoughtful
examination and review of the matters at issue here, there are several additional issues

' CalWA is a non-profit organization made up of volunteers who work in the wirelessftelecommunications
industry throughout California. Its goal is to raise awareness about the benefits of and fo promote the
wireless industry, to educate the public and political leaders on issues of importance to the wireless
industry, and to cultivate working relationships within and between the industry, the public and political
leaders.




that we believe are important for the City to also understand before providing any further
direction on this matter.

Again, in addition to this correspondence, detailed and specific comments on the
proposed ordinance are attached that detail issues with the structure and language of
the ordinance in its current draft form. This correspondence is presented in an effort to
broaden the discussion and present additional issues and values that the subject land
use also represents and supports. We respectfully request the Planning Division review
these important comments and consider a much more balanced and tolerant view of
this land use that by definition in the States constitution is in fact a “Utility”.

“CALIFORNIA CONSTITUTION
ARTICLE 12 PUBLIC UTILITIES

SEC. 3. Private corporations and persons that own,
operate, control, or manage a line, plant, or system for
the transportation of people or property, the transmission
of telephone and telegraph messages, or the production,
generation, transmission, or furnishing of heat, light, water,
power, storage, or wharfage directly or indirectly to or for
the public, and common carriers, are_public ulilities
subject to control by the Legislature, The Legislature
may prescribe that additional classes of private
corporations or other persons are public utilities.”

The additional “aesthetic” considerations that are the focus/subject of your deliberations
will have a significant negative impact on the wireless communications industry and
jeopardize achievement by the City of many additional stated City goals, objectives, and
policies not considered by the Planning Division to date.

Prior to presenting specific evidence of the City’s own recognition of “additional values”
to which the subject land use supports, we wish to convey to the Planning Division
some basic information that should also be considered in your deliberations, and
specifically to the question of “ratcheting up” any "aesthetics” based only regulations to
this utility infrastructure.

1. All telecommunications facilities including wireless are defined as a “utility” under
state law (see reference to State Constitution above);

a. No other utility is required to address “aesthetics” in nearly the same
manner that is forced upon the wireless telecommunications industry.

b. We all rely on local government to apply regulations on similar land uses
equitably and fairly. Please consider this fundamental tenant of
government as you delfiberate on this matter.

2 President Obama in his recent “State of the Union” address has identified the
deployment of broadband wireless infrastructure as an urgent need and
immediate priority for this country;
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a. By adding additional regulations and requiring additional discretionary
entittements for the review and processing of those applications that are
designed in a manner that is consistent with other similarly placed utilities,
the City is behaving inconsistently with the President’s directive and as will
be presented subsequently, their own (City of Huntington Beach) goals
and policies.

-3--Fhe -unique—technology—employed: -by-wireless: telecommunications—must=bes === - - - —-~

considered more prominently in the development of any land use regulations;
a. The application of additional “aesthetically” based regutations can

significantly limit the-ability-of this-infrastructure-to-function-properly-and-io
its highest and best use, thereby necessitating many more facilities and |
adding—significantly more-cost—which resulis—in—additional economic——————————

burdens for us all.

4. Wireless infrastructure is becoming critical in the provision of public safety and
emergency services as well as serving as the new platform of our economy and
new ways to manage and provide healthcare.

a. Certainly “aesthetics” is part of the equation; however the discussion
needs to be more balanced and cannot solely focus on this one element at
the expense of the functional requirements of the technology and all other
considerations.

b. Please consider the broader issues of public safety and emergency
services, economic development, and future critical healthcare
applications as you continue to deliberate on any land use regulations you
may be considering.

5. The Nation has begun to migrate Public Safety Communications to the
frequencies within the more recent release by the FCC of those bands
associated with the “Long Term Evolution” (LTE) networks also being deployed
by commercial wireless carriers. This was specifically done to allow Public Safety
professionals, during times of natural and manmade disasters, with the ability to
utilize and “roam” upon these adjacent commercial LTE platforms to ensure that
critical communications can be better maintained in these times of significant
need.

The following discussions provide numerous examples and ‘snapshots” of the evidence
in support of the various “additional values” that this land use supports as recognized
and documented with the City of Huntington Beach's General Plan.

General Plan Land Use Element

Within the City’s Land Use Element of its General Plan are obvious references that
speak to the importance of this land use and how reasonably and effectively managing
it will support the ability of the City of Huntington Beach to meet its stated land use
goals.

Below are various Goals, Objectives, and Policies lifted directly from the Land Use
Element of the City of Huntington Beach's General Plan.

3
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Demands

Goal

LUt

Achieve developmentthat maintainsor improvesthe
(thy’s fiscal viability and reflects economic demands
while miaintaining and improving the quality of life
for the current and futare residents of }iﬁntmaim
Beach,

Policies
1A 11,1

Establish incentives for the development of uses to -

support the needs and reflect the economic demands of
City residents and visitors. (I- LU 16 and ELU T

LU 112 |
Promote development in accordance with the Economic
DevelopmentElement. (RLUJ7)

Correlation Of Land Use Development with
Supporting Public Infrastructureand Servites

Goal
LU 2
Ensure that development is adequately served by

transportation infrastructure, utility infrastructure,

and public services.

Dbjective

Lu2.t

Review development with the ability of t?ze City and
other service providers to provide adequate public
infrastructure  (transportation  facilities, wastewater
collection and treatment, water supply, electrical,
natural gas, telecommunications, solid waste disposal,
storm  drainage) and  gquality public services
(zovernmental, police, fire, recreational, cultural, and
public educational system).
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Poficies
LU2.1.1
Plan and construct public infrastructure and service
improvements as demand necessitates to support the
land uses specified in the Land Use Plan (as defined in

the Circulation and. Public . Utilities_and. Eemm__ i
Eiemaﬂ‘_{s of the General Plan). {Y»L U9 and LLU 148}

1LU2.1.2

Reqmre ﬁmt ths 2ypv:v: amount, m}d location of

£ rrelate 'mh—;he—pmvzszm of
a{iequme su;:spﬁr%mg mﬁaswfzmw and services (as
defined in the Circulation and Public Utilities and
Service Elements, (FLU 8, FLU 9, LU 11, and I-LU
12y

Objective

LU 4.3

Ensure that property owners and tenants have access to
educational programs regarding property maintenance.

LU 433

Provide economic assistance, as funds are available, for
the improvement of physically deteriorated structures in
the City. (I-LU 16 and LU 22)

The development of a robust and ubiquitous wireless communications network that is
not overburdened with costly “aesthetic” regulations and an expensive and time
consuming discretionary entitement process will better serve the goals, policies and
objectives of the City articulated above.

General Plan Economic Development Element

Within the City's Economic Development Element are yet additional references that
speak to the importance of this land use and how reasonably and effectively managing
it will support the ability of the City of Huntington Beach to maintain its prominent
position as an economic center and balanced community in the greater Orange County
region.

In these difficult economic times the adoption of onerous and burdensome regulations is
not conducive to supporting a sustainable economic recovery that we all recognize as
critical and important to all our futures. Government needs to consider a more

5
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supportive and partnering role in order to assist one of the few industries that is able to
grow itself and at the same time enable and support other industries. Below are various
“goals”, “objectives”, and *policies” lifted from this Element that speak to this fand use.

Gonl

ED1 |

Provide economic opportunitics for present and
fature Huntingion Beach residents and businesses
through employment and local fiscal stability.

Policies

ED 1:1.1

Maintain and  expand economic and business
devciopment programs that encourage and stimulate
business opportunitics within the City. (I-ED J,

FLED 2, and }-ED 3)

ED1.1.2

Review and revise the Economic Development Element.
every three years to assure the Element; a) adequately
assesses Huntington Beach’s economic conditions; b}
promotes policies and programs. to meéet the business
and resident needs; <) conforms with other Gerneral Plan
slements; and ) reflects the Economic Development
Strategy. (J-ED 1, FED 2, and I-ED 3) '

“- Atl

Objective

EDZ2

Maximize Huntington  Beach’s  visibility by
participating in local, regional and state marketing
efforts.

Policies

ED2.2.1

Work with state, county, and subregional organizations
to proqnote Huntington Beach, Orange County, and
California, (L-ED 1 and LED 2)
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ED 222 | |
‘Coordinate with the City, Huntington Beach-Fountain
Valley Association of Realtors; Charnber of Commierce,
conference and visitor bureau, school districts, and
other business mgamzanms to haip their. pa‘{rmmmnai
mfm&ﬁen_fbms .ot the. messape ‘that Huntington:

‘Beach isa diverse, healthy community within which to
do buginess. {I~£B I and LED 2)

vxs‘ﬁﬂﬁy and local patmﬁag& (I»EIJ 1 andImEB z) o

ED2.24

Utilize new telecommunications technology, such as
HBTV Channel 3, the internet, and Worldwide Web, to
promote the City, {I—.&G Tand LED 2)

ED 242
Seek to capture the “new gmwrh” businesses such as,
but niot limited to!
a. telecommuting;
b. “shop for value™ or “big box” stores;
¢ entertainment-commercial developments;.
d, knowledge-based retail and entertainiment-
information retail uses; and .
e, high sales tax producing businesses. (RED 1
and I-ED 2y

ED 243

Ezmtmrag,e the zxpan&mxx of the range of goods and
services provided in Huntington Beach to accommodate
the needs of all residents in Huntington Beach and t}m
market arga, (I-ED | and I-ED 2}
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ED 252 |
Seck to capture *new growth” industries such as, but
not fimited to:

a. “knowledge”™ based industries, such- a8
rescarch and development firms (higher
technology communications and information
industries);

b. communication industry service providers and

 equipment manufactures which are creating
the next series of consumer and utility
company equipment and swms‘*

¢.  biotechnical industriss;
d. environmental technology; and
e, point of sale industries. (F-ED 1 and I-ED 2)

The City’s wireless network is a critical component to providing “infrastructure” that will
support the City’s envisioned strong and diversified economy. This additional "value”
needs to be added to the conversation and decision making process when addressmg
this critical infrastructure/land use.

The numerous “goals”, “objectives”, and “policies” within this Element speak indirectly
and directly to the importance of the telecommunications industry and the role it plays in
support of City’s local economy not to mention the regional economy.

General Plan Public Facilities and Public Services Element

Within this Element of the City's General Plan, “telecommunications” plays an ever
critical role in emergency preparedness and emergency services.

PF222

Utilize modern equipment and techniques to ensure
adequate safety for the citizens of Huntington Beach,
{(I-PF 2 mnd I-FF &)

Objective
PF24
Increase fire and safety awareness among the public.



Maintain communication with State safety personnel,
i&}cal szzhmi dlstrznm; zmé Czty Fxm and Pc:}hcc éwmmm

- b wnm;ﬁ& to-coordinate-with— Federal, State,

County, and local safety agencies to facilitate a

“high Jevel of cooperation in xespandmg to
-~ emergencies suchras oil spills; searchrand
rescue or swiftwater response.

General Plan Utilities Element

Within this Element of the City’s General Plan, again “telecommunications” is cited and
it is understood these types of facilities are critical infrastructure for the City of
Huntington Beach now and particularly in the future.

{zas Supni‘g, Telecommunication,

Goal

Us

Maintain and expand service provision to City of
Huntington Beach residences and businesses.

Objective

5.1

Ensure that adequate natural gas, telecommunication
and electrical systems are provided.

Policies

Us1.1

Continue to work with service providers to maintain
current levels of service and facilitate improved levels
of service. (£-U/ 5}



A comprehensive review of all the various elements of the City’s General Plan has not
heen conducted as yet, however it is clear through the few examples cited above there
are significant “additional values” that are supported by the continued development of a
robust and ubiquitous telecommunications network.

Certainly aesthetics plays a role in the regulation of this land use but to only consider
that value in your deliberation and overall decision making process would be a serious
misunderstanding of the totality of this lifesaving and critical component to the City’s
overall future safety, heath, and economic vitality.

Again there is much additional evidence that telecommunications will only continue to
grow in terms of its importance in the provision of public safety, economic development,
traffic demand management, and yet unforeseen but soon to be released e-medical
applications. For all these reasons we need to begin to “balance” the total of all the
“values” that this land use provides/supports and move away from the singularly
*aesthetics” only considerations that have dominated the discussions over recent years.
It's now time that the local regutatory environment begin to evolve in recognition of all
the values presented herein.

Conclusion

We ask that the City’s Planning Division look at the totality of the issues surrounding this
critical land use and embrace the “additional values” cited within your City’s own
General Plan. We also ask that you make the most responsible decision on this matter
and represent this land use in a more balanced and accurate light to the decision
makers as this project moves forward. As drafted, the proposed ordinance applies a
heightened and overly inflated “aesthetic value” not applied to any other like land use
(utiliies) and in our opinion, is a waste of scarce City resources and an additional
burden and cost that would have to be borne by all.

In addition, in my 20 plus years working as a professional public sector planner at
jurisdictions throughout the State, when the value of “aesthetics™ must be measured
against other “values” that include “public safety” and “economic development” the
aesthetics considerations are in most (if not all) cases secondary and subjective by a
large margin to the protection of the public’s safety and economic vitality.

Finally, please carefully review the attached “annotated comments” as there are many
additional and significant concerns with the details of the proposed ordinance. Again, as
is mentioned in our opening remarks, one area of significant concern to Calwa is the
section of the regulations requiring the applicant to “justify” the need for any future
facility. This is not asked of any other land use or business and is not under the purview
of the local planning and zoning authorities as it is a business decision that must be
made by the applicant/private sector, and as such it should be removed in its entirety.

10
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Thank you for taking the time to review our comments. We look forward to participating
in this process as it progresses. Please feel free to contact me to discuss the substance
of our comments and how we can better support our mutual goals.

N Best Regards, _ - -

“SeanScully T
Board member
Co-Chairman Regulatory Committee
California Wireless Association
800 S. Pacific Coast Hwy #448
Redondo Beach, CA 90277
Office: (310) 378-8706
Mobile: (818) 426-6028
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Catwa Comment 1: We encourage the G Jf Huntington Beach to broaden thelr | Calwa Comment 3: Residentlal areas have

v . . N " P . increasingly become underserved by existing
positionfview on this land use heyond the sole issue of “aesthetics” and recognize wireless networks. The orfgingl nefworks were

the "additional values” that are supported by wireless communicalions as it deptoyed along major travel cortidors and
addresses aind enhances public safety/emergency prepardeness services, gconoemic then within the commercial and business
development, traffic demand management {trip reductions), and many other general communities. The traditional business

4 e s community has now evalbvad to include our
welfare and quality of life issues. . . residential neighborhoods with the growth of
Cltv ()f Huntlngton Beach fatecommuting and the "home office™. In
addition, more residents continue o give up

ZOIli]lg_ TeXt Amendment NO. 09—002 their land lines in favor of wireless

cornmunications in an effort to reduce

R Legislative Draft housshold expenses. Itis strongly
£ i recommeandead that there be some recognition
(August 201Ll of the aced for this land use within residential

aress 25 they have now evolved as described.
DAS Distributed Anterna Systems) could be
L. - ehwoursged as an option within these more -

\ 230.96 Wireless Communication Fa(:llltlff\: = T sensiive Breas.

A. Purpose. This Section of the Zoning Code 1s to protect public safety, general welfare, and
quality of life by regulating the location, height and physica racteristics and provide f
i n the City of

orderly and efficient placement of Wireless Communicatipns Facilif
Huntington Beach.

Because of the potential negative aesthetic impacts of W
Trcliding visual blight and diminution of property vaiue, th
Catwa Comment 2: fi commercial, industrial and other non-residen
warespectilly  view, and encourage co-location with other Wireless Communic;
e ot e waim (o Federal Telecommunications Act, specifically 47 U.S.C. Secti
that Wirdless local zoning where a Wireless Facility 1s necessary to.remedy a si
Commurications  Wireless Provider’s service. Consequently, where th
;z:;?;ﬁ f;,” ™2 not satisfy City planning and zoning standardg; the W
nogatively impacs  establish Federal preemption because (i) a s ficant
property values. We  there is a Jack of feasible alternative site locations mryriad-of factors are invelved in
f;‘:f;j;ﬁgfﬁ ;’fzg’?? determining if a gap is significant, such as: whether the gap. affects a commuter highway; the
wo such impact ang  Rature and character of the area and the number 01 ential users affected by the alleged lack
we wiltshars this  of service; whether the signal is weak or nonexiste whether the gap affects a

information. commercial district. Consequently; the City will require scientific evidence from an expert in

""" #a.significant gap in service, and a lack of feasible

the field demonstrating the existenceofa.
alternative sites."{he applicant will be'required to. pay for the cost of said expert opinion.

hat the Facility does
/ider:may then cheose to
‘wireless coverage exists, and (ii)

B. Definitiosis. For the purpose

s Section; the following definitions for the following terms
shall apply: (3568-9/02) ;

brv Structure. Any sirtcture or equipment that is to be located ancillary to an

iblishment and operation of a Wireless Communication

Jo-Lot ted. The location or placement of multiple Wireless

ilities which are either owned or operated by more than one service
+location and mounted to a common supporting structure, wall or

3. Completely Stealth. Any Wireless Communication Facility that has been designed to
completely screen all aspects of the facility including appurtenances and equipment from
public view. Examples of completely stealth facilities may include, but are not TIimited
to, architecturally screened roof mounted antennas, facade mounted antennas treated as
architectural elements to blend in with the existing building, church steeples, fire towers,
and flag poles and light standards of a typical diameter.

Galwa Commant 4 Cahwa strongly recommernds that this fangoage be
removed. A% is slgarly arfivulated the proof of "signficant gap™ is
neither conchusiva nor produciive and serves to significantly increase
expense and delays. Calws would prefer thet the Clty pursue an
appepach that would regulre the carrier meet a higher thrashold for
nesthatics in fhese more sensithve aress and not the addidonst costs

09-2009.002/63261 Page 10f9 ard delavs n aliempBog 1o prove "significant gap”. o casence we
recommniend an Vincentivization” by e use of cevelopment
standards. ¥ must be understood thet the wireless industry i oot
interrated In the development of any wirelzss communication fachiy
i there 1o not 3 gemonsirated necd for sald fachity,
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Calwa Comment 5 A separate and distinct nition should be Inchudad for DAS
Hstributed Antenna Systam} and these types of facilities should be provided separsie
developmant regulations and administrative process through the Department of Public
Works in conjunction with an snoroachment permit. Only those faciities that cannet meet
reasonable development standardsireguiations for facliities within {he public right-of-way
should be inchided within the purview of the Planning Department,

4. Ground Mounted Facility. Any wireless antenna that is affixed to a pole, tower or other
freestanding structure that is specifically constructed for the purpose of supporting an
antenna. {3568-9/02, 3779-10/07)

5 Microwave Communication. The transmission or reception of radio communication at
frequencies of a microwave signal (generally, in the 3 GHz to 300 GHz frequency
spectrum). (3568-9/02)

g:;?a{g;mmem & g Modified Facility. An existing Wircless Communication Facility where the antennas

regulationsideveiop and/or supporting structure are proposed to be altered in any way from their existing
mernt standards and condition, including like-for-like replacement but excluding co-location.
= ministerial

howuid b - : s . .
iﬁ;ﬁ;e‘ij “ddbe 5 pre existing Wireless Facility. Any Wireless Communieation F cility for which a
saparntaly for building permit or conditional use permit has been properly i
facilies proposed date of this ordinance, including permitted wireless dntennas tha

within the public

ighit-of-way. constructed so long as such approval is current and

8. Public Rieht-of-Way The area across, along, beneath; 18
within the dedicated public alleys, boulevards, courts, Jan
streets, wavs, private streets with public access casements with

and City owned properties, as they now exist or hereafter will

laces, roads, ,
in.the City’s boundaries,
&1 -

attached or affixed tothe roof of an

9. Roof Mounted. Any wireless antenna dire¢ to
an a telecommunications tower.

existing building, water tank, tower or s
(3568-9/02)

mmimication Fa ility, including any appurtenances
e surtounding environment. Examples
nonopalms/monopines. (3568-9/02)

10. Stealth Technigues. Any Wirele
and equipment, which is designe
of Stealth Technique include,

fna mounted to an existing above-ground structure
Jed to support utilities such as but not limited to
| ¢s;/telephone lines, non-commercial wireless
service antenmas, radio antennas, lighting but not traffic signals, recreational
Facility lighting, or any othet utility which meets the purpose and intent of this definition.
/02, 3779-10/07)

antenna mounted on any vertical or nearly vertical surface
g structure that is not specifically constructed for the purpose
of supportin antenna {including the exterior walls of a building, an existing parapet,
the side of a - tank; the face of a church steeple, or the side of a freestanding sign)
such that the highiest point of the antenna structure is at an elevation equal to or lower
than the highest point of the surface on which it 1s mounted. (3568-8/02, 3779-10/07)

13. Wireless Cominunication Facility or Facility or Wireless Antenna. An antenna structure
and any appurtenant facilities or equipment that transmits electronic waves or is used for
the transmission or receipt of signals that are used in connection with the provision of
wireless commumnication service, including, but not limited to digital, cellular and radio
service.

C. Applicability. This ordinance shall apply to all Wireless Communication Facilities which
are erected, located, placed or modified within the City of Huntington Beach.

D. Exceptions. The following Wireless Communication Facilities shall be exempt from this
Ordinance.

09-2009.002/63261 Page2 of O
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Cabwa Comment 7: This ¢ .on may be in conflict
with Government Code Section 65850.8
Collocatinn Factiiies, Calwa recommends that
artditional clarifications be mads to this ssction (o
ensure it's consistency with cifed State Law.

1. Any Facility, which is subject to a previously approved and valid entitlement, may be. -
medified within the scope of the applicable permit without complying with these -
~regulations. However, modifications outside the scope of the valid entitlement or any
- modification fo an existing facility that does not have a previously approved and valid
“entitlement is subject to the requirements of this ordinance. Co S

2. Any antenna structure that is one meter (39.37 inches) or less in diameter that is

designed to receive direct broadcast satellite service, mcluding direct-to-home satellite
service for television purposes, as defined by Section 207 of the Telecommunication Act
of 1996, Title 47 of the Code of Federal Regulations, and any interpretive decisions
thereof. _ . : A&

3. Any antenna structure that is two meters (78.74 inches) or less in

comtaercial or industrial zones and is designed 1o transmit of IeC Ve fadip, commumication
by satellite antenna.

4. Any antenna structure that is one meter (39.37 inches), diameter or onal
measurement and is designed to receive Multipoint Distribution Service, provided that no
part of the antenna structure extends more than five (5) feet ab
on the same lot.

No Facility shall be installed any
Permit or a Conditional Use Perm

1. Wireless Parmit Application.
Departmient for a Wireles,
(“Application”) and paying

¢. Bvidence that the facility is screened or camouflaged by existing or proposed
topography, vegetation, buildings or other structures as measured from beyond the
boundaries:of the site at eye level (six feet).

d. Evidence that the massing and location of the proposed facility are consistent with
surrounding structures and zoning districts.

¢. Evidence that no portion of the Facility will encroach over property lmes.

f.  Property owner authorization or evidence of fee ownership of property where the
Facility will be installed.
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Catwa Comment B Additionsd Ianguage should be incinded here that would
axempt a completely stealthed fachity from this requirament. in addition,
incentives for fhis being "required” would be greatly enhanced i ail collocations
were administiatively procsssad, Certalnly Government Gode Saction 85850
should alse be oited and this srdinance should be consistent with said State
Cotiorationl.aws. . . L . .
g. License, lease, franchise, or other similar agreement from the City for any Facility to

be placed over, within, on, or beneath City property.

h. Locations of all othier Wireless Antennas within 1 000 feet of the proposed facility.
Co-location of Wireless Antennas shall be réquired where feasible whenever anew
Wireless Antenna is proposed within 1,000 feet of any existing Wireless Antenna.

i. Any other relevant information as required by the Director of Planning and Building.

g:’fwafzfgmffﬁ the The Planning and Building Department will initially review and determine if the
ot s Application 1s complete. The City may deem the Application incom lete and require re-
Faciities In ihis class of  submittal if any of the above information is not provided.
Uprotects®,

2. Director Approval. Following submuttal of a compl
determine whether the Facility may be approved by
Use Permit is required. Wireless Permit applications
location and type of antennas defined in herein. Althoug]
at project intake, a re-evaluation of anterma classifications m
process including at the time of review by the Director, Zoning
Commission or City Council. ‘

Dabwa Cowrament 8

Egaie, RS should A Facility not subject to any other discret@énary ap ay.be administratively
consider seme approved by the Director by issuing a Wieless Perimit

adizional height above

gristing to further

incentivize so-locations. a. Co-located on an existing approved Wireless Fagility, does not exceed the
existing Wireless Facility'heights, and €n
co-located Wireless Fagility is compatible with surrounding buildings and land
USEs; OT T '

Cabwa Commnert 10 i the b
Faoifity s a "Completsly
Sealth” tvos facility then
whether it s ground or uiility
rrounted should meke no
Hifferance. The last portlon of
shis senfencs should be
stvinken, ..and I8 Dot @
oF utitiity mownied.”

ith the base district height limit plus up to an
eight as pemmitted in Section 230.72 and compatible with
nd land uses by incorporating stealth techniques; or

. A Facility that complies with the ba ict height limit plus up to an additional
0 feet of height as permitted in Section 230.72, is Completely Stealth, and is not
und or utility mennted:

re'conditions of approval of the Facility in order to minimize
adverse heali nd welfare impacts to the community.

A decision of the.l frector to grant a Wircless Permit shall become final ten (10) days
following the daté of the decision unless an appeal to the Planning Commission is filed as
provided i Chapter 248 of the Huntington Beach Zoning and Subdivision Ordinance
(HBZSO).

The Director shall issue findings of approval that the Facility meets the above criteria and
is not a detriment to the health, safety and welfare of the community.

3. Zoning Administrator Approval. In the event the Director determines that the applicant
does not meet the requirements for Director approval of a Wireless Permit, then the
applicant shall apply for a Conditional Use Permit (CUP} to the Zoning Administrator
pursuant to Chapter 241 of the HBZSO. Notwithstanding any other provisions of the
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FOTRSRETTTR



Catwa Comment 11¢ Insert the following "..uniess located
within the public rght of way.™

HBZSO, any new ground or utility mounted wireless facilities shall be required to obtain a
CUP. CUP applicaticns shall also include the same information required under subsection.

The Zoning Administrator may require, as a condition of approval of the CUP that the
applicant minimize significant adverse impacts to the community and public visual
resources by incorporating one or more of the following into project design and
construction; - : - , S :

a. Completely Stealth installations;

Catwa Comment t2:How b, Stealth Techniques;
s a tacility ) ’
determingdidefined to be . . oy o - T
rohaolate”. Catws ¢. Co-location and locating Facilities within existi

sirongly recominend 1mat

—removing any existing

o v it ,\d-___ Colorization or landscaping to minimize visual promin

facitities. R
¢. Removal or replacement of Facilities that are obsolste

=

Further conditions of approval of a facility CUP may be impo
Cabwa Comment 13 . .. . .
Caiwa strongly 241 of the HBZSO. The Zoning Administrato ision may b
resommends fhatan \  Planning Commission in accordance with Chapte
aiternative get of
regulations be . . . .
developed to address 4\ Desien Review. Design review shall be ‘
b a more eficient and \ Facilities pursuant to the HBZSO asiwell as those located omt public 11 ght-of-way and on or
affective manner those “#thin 200 feet of a residential dis Sof of inthe Ci S -
Srotbtion st could be  WVILHID eet of a residential distiict or use e City
tocated in the “pubiic 3 :
right-ofway™.

©; design review is not required for
hat may be approved by the Director pursuant to
jove and have any appurtenant facilities and
-an‘existing building or existing enclosure.

t Time of Appeal To Planning Comumnission,

decision on the Wirel ermit or Conditional Use Permil is appealed (either by
it or an aggrieved party) to the Planning Commission, the Applicant may assert
that Federal Law preempts:the City from denying the application because denial would
effectively prohibit Wireless Service. The applicant shall pay a Denial of Effective
Service appeal fee in andmount to be established by City Council Resolution, which
amount shall be the estimated cost for the City to retain an independent, qualified
consultant to evaliiate any technical aspect of a proposed Wireless Communications
Facility, including, but niot limited to, 1ssues involving whether a significant gap m
coverage exists. A Denial of Effective Service appeal must be submitted prior o the
expiration of the appeal period for a Wireless Permit or Conditional Use Permit.

2

The Director shall establish the form of the Denial of Effective Service appeal. Ata
minimum, the Applicant shall provide the following information as part of its appeal:

In order to prevail in establishing a significant gap in coverage claim the applicant shall
establish at minimum the following based upon substantial evidence:

a. Bvidence demonstrating the existence and nature of a significant gap in service in
the vicinity of the proposed Facility, including but not limited to whether the gap

ATTACHMENT NO. 2]
Cabwa Comment 14 Need input
from legal professionsat as to
City's ability to require this?
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Calwa Comment 15: Need input
from legal professional as to
City's ability to require this?

AN

3

pertains to residential in-building, commercial in-building coverage, in-vehicle
coverage, and/or outdoor coverage. ' : SRRRPE

b. Evidence demons_tratmg'that the applicant has pursued other feasible éiteé’fbr_ '
locating the Facility, but that they are unavailable on commercially practicabie.

¢. Evidence demonstrating the radio frequency signal strength transmission
requirements and objectives that the applicant has established for the Southern
California region, and for the City of Huntington Beach. -

riission levels in the

d. Radio frequency propagation maps demonstrating actual :
g5 considered.

vicinity of the proposed Facility site, and any alternativ

. Radio frequency drive tests demonstrating actig] transmission in the vicinity

of the proposed Facility site, and any alternative sites considered.

£, Reports regarding the applicant’s monthly volume of mobile telephone calls
completed, not completed, dropped, handed-off, not handed-off, originated and
not originated for the signal area to be covered by the proposed Facility. -

g. Any proprietary information discloséd to the city or the consultant is deemed not to
be a public record, and shall remain contidential and not t be disclosed to any
third party without the express cofisent of the applicarit, unless otherwise required
by law. In the event the applivant does not provide this information, the City may
conclusively preswme that ne denisl of effective service exisis.

Adl of the information noted a
filing of the Denial of Effectiv
Director. ool dn

e shall be sﬁ"ijm_ ted to the City within 30 days of the
-Service appeal unless an exiension is granted by the

The D@ﬂfziéﬁ of Effective Service appeal ¢ éiﬂ be considered concurrently with the
Wireless Permit or CUP appéeal hearing before the Planning Commission. Prior fo the
scheduling of the public heaxing on the Wireless Permit or CUP appeal, the City Attorney

.shall'be authorized to issue administrative subpoenas to compel production of such
documents, testimony and other evidence relevant to the applicant’s denial of effective

“‘clamms.

G. Wireless Communi¢ation F&icﬁity Standards, The following standards shall apply to all

wireless communication:facilities: (3779-1607)

1.

Screening. All screening used in conjunction with a wall or roof mounted Wireless
Antenna shall be compatible with the architecture of the building or other structure to
which it is mounted, including color, texture and materials. All ground or utility mounted
facilities shall be designed to blend into the surrounding environment, or architecturally
integrated into a building or other concealing structure. (3568-9/02)

Equipment/Accessory Structures. All equipment associated with the operation of the
Wireless Antenna, including but not limited to transmission cables, shall be screened in a
manner that complies with the development standards of the zoning district in which such
equipment is located and Section 230.76. Screening materials and support structures
housing equipment shall be architecturally compatible with surrounding structures by
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Cablwa Comment 16: Agatn additional anguage showd be included here that
would sxempt a completely steaithed facility from this requirament. In addition,
incentives for this deing "required” would be greatly enbanced If all collocetions
ware stministiptively processed. Certainly Government Code Ssction 65350
should aiso be ciied and this ordinance should be consistent with seid State
Coliocstion Laws.,

duplicating materials and design in a manner as practical as possible.  Chain link .
fencing and barbed wire are prohibited. (3568-9/02)

3. General Provisions. All Wireless Communication Facilities shall comply with the
Huntington Beach Urban Design Guidelines. (3568-0/02)

4. Building Codes: To ensure the structural integrity of Wireless Communication Facilities,
the owners of a Facility shall ensure that it is maintained in compliance w1th standards

ntamed imapplicable-state-or tocal building codes-and-the-applicable standardsfor
facilities that are published by the Electronic Indnstries Association, as amended from

time to time. (3568-2/02)

5. "Co-Location: Co-location of ground mounted Wirelesg Antennas shatl be required where
feasible whenever a new Wireless Antenna is proposed within et of any existing

“ }ir_x;ar‘cx ARntennng

A=raiv o e v AT R E e

B 6. Federal and State Requirements; All Wireless Comm
exceed current federal and state laws, standards and r
other agency of the federal or state government with the aui
Communication Facilities. (3568-9/02)

7. Interference: To eliminate interference, ata
period, the applicant shall comply with all
mterference and the assignment of the n
applicant shall not prevent the City of H
having adequate spectrum capacity oh:th
frequency systems. The applicant:
interference with the City’s fa¢i
period until the cause of the &

Catwa Somment 17: g
What iz the purpoess )
of this reguirement’?
Cabwa syongly
recommands that this
ragiirement he
siricken ag i is
rrglevant” io the
GHy's purview.

d appurtenant equipment including landscaping shall be
it with the original appearance of the Wireless Antenna.
1 be covered with anti-graffiti coating. (3568-9/02, 3779-10/07)

he applicapt shall provide a copy of the Jease agreement between the
and the applicant prior to the issuance of a building permit.

11. Signs: The Wireless Antenna shall not bear any signs or advertising devices other than
owner identification, certification, warning, or other required seals of signage. (3s68-9/02,
3779-10/07) £

12. Landscaping: Landscape planting, irrigation and hardscape improvements may be
imposed depending on the location, the projected vehicular traffic, the impact on existing
facilities and landscape areas, and the visibility of the proposed Wireless Antenna.
Submittal of complete landscape and architectural plans for review and approval by the
Directors of Public Works and Planning and Building Departments may be required.
(3779-10/07)

13. Utility Agreement: If the proposed facility will require electrical power or any other
utility services to the site, the applicant will be required to furnish the City’s Real Estate
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Catwa Comment 18 - bwa Comment 18; Meed input

Calwa strongly
reconnends that an
alternative se{t of
raguiations be

from legsil professional as to
City's ability to require this?

developed to address
in a more efficient and Services Manager either a drafted utility franchise agreement between the City of

sffective mannsr
thaose facilities that
sould be locsted in

Huntington Beach and the applicant to place those lines in the public right-of-way, or a
written statement from the utility company that will be supplying the power or other

the "public right-of-  services, that they accept all responsibility for those lines in the public right-of-way. (377-

10407}

H. Facilities on Public Propertly. - Any Wireless Commnmnication Facﬁliiy to be plaéed_éveﬁg

obtain an encroachment permit from the Department of Public Works ar

K. Cessation of Operation.

- within, on, or beneath City property shall obtain a Heense, lease, franchise, or other similar
agreement from the City prior to issnance of a Wireless Permit or Conditional Use Permit.
{a7ro-10i07) - :

Facilities in the Public Right-of-Way. Any Wireless Commusitaticn.
over, within, on or beneath the public right-of-way shall ¢

ility to be placed

, ply with the
Undergrounding Ordinance (Chapter 17.64 of HBMC)..

Facility Removal. Wireless communication facilities aff
in areas designated Water Recreation, Conservation, Park:
of Ways shall be removed in its entirety within six (6) months'o
site restored to its natural state.  (3778-10/07)

the Director in writing. The Wir
the following sections unless: (

operator hasresumed operation of the Wireless
ix (6) months of the notice; or (3568-9/02, 3779-10/07)

ix (6) continuous

termination of abandonment shall be provided to the operator of the Wircless
‘the premises upon which the antenna is located. Such notice
or mailed to the address(es) stated on the permit application,
ned at the time delivered or placed in the mail. (3568-9/02, 3779-

bando
10/07)

3. Removal of Abandoned Wireless Antenna: The operator of the Wireless Antenna and the
owner(s) of the property on which it is located, shall within thirty (30) calendar days after
notice of abandonment is given either (1) remove the Wireless Antenna in its entirety and
restore the premises, or (2) provide the Director with written objection to the City’s
determination of abandonment. (3778-10/07)

a. Any such objection shall include evidence that the Wireless Antenna was mn use¢
during the relevant six- (6) month period and that it is presently operational. The
Director shall review all evidence, determine whether or not the Facility was properly
deemed abandoned, and provide the operator notice of its determination. (3568-9/02,
3779-10/07)
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Calwa Comment 20 The process for romediation andoned faciliities
should follow whatever processes currently exists and is followed/practiced
by the City. if this is the exisiing policy Calwa has no Bsues with this
process. if tiis is alternative to current policy for other sbandoned privats
land usesffacities then Calwa reguests that it be removed and replaced with
the same language that constitutes the current policlesireguiations,

b. At any time after thirty-one (31) calendar days folowing the notice of abandonment '
or immediately following a notice of determination by the Director, if applicable, the
City may remove the abandoned Wircless Antenna and/or repair any and all damage
to the premises as necessary to be in compliance with applicable codes. The City
mav, but shall not be requn ed to, store the removed Antenna (or any part ther eof}

The owner of the premises upon which the abandoned Antenna was locatéd, and all
 prior oper'ﬁms of the Antenna, shall be jointly liable for the en t of suc;h
‘emoval, repair, restoration and/or storage, and shall remit

‘promp‘dy affer demand thereol 18 made. The City may, in lieu’of stormg “ihe e rumoved.:.
Wireless Antenna, convert it to the City’s use, sell it, or dispose of it in any manner
deemed appropriate by the City.
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