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CITY OF HUNTINGTON BEACH
REQUEST FOR CITY COUNCIL/REDEVELOPMENT AGENCY ACTION

SUBMITTED TO: HONORABLE MAYOR/CHAIRPERSON AND CITY COUNCIL/‘=

NILLHAY

REDEVELOPMENT AGENCY MEMBERS o R
ot Cﬁx = S5
SUBMITTED BY: PENELOP%yéULB TH-GRAFT, bra, City AdmlmstratorlExngutNeﬂ *~
Director - r’;”
Te-

PREPARED BY: DAVID C. BIGGS, Director Of Economlc DevelopmentlDeput;G

Executive Director @ Ve
PAUL EMERY, Acting Director Of Public Works ﬁ j

SUBJECT: Approve Conveyance of Waterfront Degraded Wetlands Parcel
and License and Maintenance Agreement with HB Wetlands

Conservancy

Statement of Issue, Funding Source, Recommended Action, Alternative Action(s), Analysis, Environmental Status, Aftachment(s)

Statement of Issue: The Redevelopment Agency currently holds title to a 1.002-acre
degraded wetlands parcel as part of the Waterfront site that needs to be conveyed to the
City. Under City ownership, there is a need to provide for the long-term maintenance and
management of the degraded wetlands and adjacent 2.415-acre City owned buffer parcel.

The recommended actions address both of these issues.

Funding Source: The HB Wetlands Conservancy will. assume costs associated with
maintenance of the degraded wetlands. The City will pass through funds from the adjacent
homeowners association intended for maintenance of the buffer parcel to the HB Wetlands

Conservancy. As such, there is no fiscal impact on the City.

Recommended Action: Motion To:

Redevelopment Agency

1. Authorize the Agency Chairperson and Agency Clerk to execute a deed from the Agency
to the City for the Degraded Wetlands Area and send to the County for recordation after

the City Clerk has affixed the acceptance certificate of the City.
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REQUEST FOR ACTION
MEETING DATE: February 7, 2005 DEPARTMENT ID NUMBER:ED 05-02

City Council

1. Authorize acceptance of the Deed by the City for the Degraded Wetlands Area; and,

2. Approve and Authorize the Mayor to Execute a License and Maintenance Agreement by
and between Huntington Beach Wetlands Conservancy and the City of Huntington

Beach Relating to the Degraded Wetlands Area and the Buffer Area.

Alternative Action(s):

Do not approve the License and Maintenance Agreement and have the City manage and
maintain the Degraded Wetlands Area and the Buffer Area.

Analysis: The Redevelopment Agency currently holds fitle to the 1.002-acre Degraded
Wetlands Area that is part of the Waterfront site. The Huntington Beach Wetlands
Conservancy is currently managing this degraded wetlands on an interim basis under the
terms of a License Agreement entered into in May of 2001. A condition of approval for the
adjacent \Waterfront residential project was the creation of a 2.415-parcel to serve as a buffer
to the degraded wetlands. This Buffer Area has been improved by the developer with a
state-of-the-art storm water treatment system and has been conveyed to the City. The
Waterfront residential Homeowners Association will pay the City up to $30,000 annually for
Buffer Area maintenance.

On November 18, 2002, the City Council authorized a credit to the Redevelopment Agency
against debt for the un-developable portion of the Waterfront site that consisted of the
Degraded Wetlands Area and the associated Buffer Area. At that time, it was anticipated
- that the Redevelopment Agency might have been able to sell the Degraded Wetlands Area
for mitigation credits. if unsuccessful in selling the Degraded Wetlands Area for mitigation
credits, the property was to be conveyed to the City. A copy of the November 18, 2002,
Request for Council/Redevelopment Agency Action is attached (Attachment 1) for reference.

Staff has explored opportunities to sell the Degraded Wetlands Area for mitigation credits
and has been unsuccessful. The small size of the parcel and its isolated location has
resulted in entities which might otherwise purchase mitigation credits being uninterested in
this parcel. As such, it is timely for the Redevelopment Agency to convey the Degraded
Wetlands Area to the City.

On August 11, 2003, the Council/Redevelopment Agency Board adopted an H-ltem
(Attachment 2), which directed staff to prepare an agreement with the Huntington Beach
Wetlands Conservancy regarding the Degraded Wetlands Area. City staff has determined
that the City should retain fee ownership of the Degraded Wetlands Area. This option could
allow the City to have a wetlands parcel which could be used in the future for mitigation credit
for a local project if necessary. With the Degraded Wetlands Area and the Buffer Area to be
under City ownership, staff has identified a means by which the management and
maintenance of these areas can be assumed by the Huntington Beach Wetlands

G\DavidiRCAS\DEGRADEDWETLANDS LICENSE.doc -2- 1/10/2005 4:41 PM
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REQUEST FOR ACTION
MEETING DATE: February 7, 2005 DEPARTMENT ID NUMBER:ED 05-02

Conservancy. The Huntington Beach Wetlands Conservancy is a local 501(c)3 non-profit
corporation which has acquired, restored and operates other wetlands in Huntington Beach.

The proposed License and Maintenance Agreement with the Huntington Beach Wetlands
Conservancy is for a 20-year term. The License and Maintenance Agreement outlines the
Conservancy obligations in regard to the Degraded Wetlands Area and the Buffer Area. The
Agreement also provides for the restoration of the Degraded Wetlands by the Conservancy
within one year from the effective date of the Agreement. The Conservancy will not be
compensated for its activities related to the Degraded Wetlands. The Conservancy will be
compensated for its activities associated with the maintenance of the Buffer Area. The City
shall pass through its annual funding from the Waterfront residential Homeowners
Association for Buffer Area maintenance to reimburse the Conservancy for its actual costs.
The City will be retaining certain obligations in regard to the Buffer Area related to the
effective operation of the storm water treatment system.

Environmental Status: Not applicable.

Attachment(s):

City Clerk’s

Page Number 1 Description

9
69
27

RCAED 02-36. & /## At Gchments
August 11, 2003 H-ltem. zo:#4 A macét menrs
Grant Deed.

License and Maintenance Agreement.
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 CITY OF HUNTINGTON BEACH
REQUEST FOR CITY,COUNQ[LIREDEVELOPMENT AGENCY ACTlO_N _

HONORABLE MAYOR/CHAIRMAN AND GITY COUNCIL/AGENCY

SUBMITTED TO:
MEMBERS
SUBMITTED BY: RAY SILVER, City Administrator/Executive Director 2
GS, Director of Economic Development/Deputy Executive

PREPARED BY: - DAVIDC. Bl
Director ~ %
Approve Credit for Debt Repayment for Lot AA and Lot BB for

SUBJECT:
Acquisition Costs for the Waterfront Parcel

Statement of Issue, Funding Source, Recommended Action, Alternative Action{s), Analysis, Environmental Status, Attachment(s)

_ “Statement of Issue: The Redevelopment Agency -is requesting that-the City ‘approve a
credit for a debt repayment for its acquisition costs associated a portion of the Waterfront
project, specifically the Restricted Wetlands (Lot AA) and the buffer area (Lot BB). Mayer
Financial LLP is conveying Lot AA to the Redevelopment Agency and Lot BB to the City. -
The amount of debt repayment is the proportionate share of the principal and accrued
interest charged by the City since the 44-acre property was transferred by the City in 1988.

City Council’s approval will reduce the Agency's debt to the City for these costs.

Funding Source: No actual monetary cost; the amount of debt owned to the City by the
Redevelopment Agency will be reduced.

| Recommended Action:

Move to: A - S : .
1. Approve the debt repayment of $3,556,003 (principal & interest accrued as of
October 2002) from the Redevelopment Agency to the City and any additional

amount accrued to date for the Agency’s acquisition costs associated with Lots AA &

w007
ILkny

BB of Tentative Tract Map 15549.
% E__‘j ey
Alternative Action(s): = Sz
1. Do not approve the debt repayment. ) ‘_::;*,_Z_;;i'
L o 0
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REQUEST FOR CITY/REDEVELOPMENT AGENCY ACTION

"MEETING DATE: November 18, 2002 DEPARTMENT ID NUMBER: ED-02-36

Analysis: The Redevelopment Agency is requesting that the City approve a credit for the

.debt repayment of its acquisition costs associated with a portion of the Waterfront pro;ect
- specifi cally the Restricted Wetlands (Lot AA) and the buffer area (Lot BB) -

A portion of the property, 1.002 acres, originally scheduled to be developed with s:ngle—famzly
homes by Mayer Financial, L.P. is subject to a conservation easement resulting from the
November 20, 2000 settlement between the Coastal Commission, the Redevelopment
Agency and Mayer. Mayer is required to reconvey this parce! (Lot AA of TTM 15549) to the
Redevelopment Agency pursuant to the Second Implementation Agreement to the Amended
and Restated Development Agreement, dated February 5, 2001. In May 2001, a lLicense
Agreement between Mayer, the Agency, and the Huntington Beach Wetlands Conservancy
was approved to permit the Conservancy access to the restricted wetlands for maintenance
of this area. With Mayer’s reconveyance of the parcel to the Agency, Mayer will no longer be
responsible for the maintenance. The Agency will extend the License Agreement with the
Conservancy to continue the wetland maintenance.

As part of the City's conditions of approval for the residential project, an additional 2.415
acres of land (Lot BB of TTM 15549) will be conveyed to the City with the recordation of Tract
Map to serve as a buffer area between the wetland portion and the Waterfront residential

 development. The. Homeowners Assocuatlon will pay $30 000 annuatly to the C:ty for theA L
- buffer'area maintenance. - : o L : S

In 1988, the Agency acquired the 44 acres from the City for the Waterfront project. At that

- time, a debt of $22,400,000 was charged to the Agency and interest has accrued to

$23,389,912 as of October 2002. When the City accepts ownership of Lot BB of TTM 15549,
the City will need to credit the Agency for the proportionate share of the acquistion costs for
Lot BB as debt repayment. In regard to Lot AA, the Redevelopment Agency will endeavor to
sell the parcel for wetlands mitigation credits. However, if the Agency is unsuccessful, Lot
AA will be conveyed to the City. As such, it is appropriate to authorize a credit for this parcel
against Agency debt and accrued interest. ' If the Agency succeeds in selling the parcel, then
the General Fund would be the beneficiary of the net proceeds.

Parcel ' ' Acres Proportion of 44 . Value as of
_ . g actes - - October 2002
Agency Lot AA (restrlcted wetland) 1.002 2.28% $1,042,761
City Lot BB (buffer.area) 2.415 5.49% $2,5613,242
Total: , 3.417 1.77% $3,556, 003
Environmental Status: Not Applicable 1[: \ ?;
Attachment(s): J

City Clerk’s
Page Number . Description

Tentative Tract Map 15549 - Exhibit '
GACaroMAdministratio\RCA\ED02-36.doc -2- 11/42/2002 9:13 AM
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H-ltem on August 11, 2003 -




CITY OF HUNTINGTON BEACH --.

City Council Interoffice Communication ... .-.:’ .:,::

(]

I3 P o2y
To: Honorable Mayor Pro Tem and City Council Members )
From: Connie Boardman, Mayorqb ' o
Date: August 11 2003
Subject: H-ITEM FOR AUGUST 18, 2003, CITY COUNCIL MEETING —
LITTLE SHELL WETLAND SITE

STATEMENT OF ISSUE:

The Redevelopment Agency currently owns the one-acre parcel of land known as Liitle
Shell, plus a buffer area around the wetland. The Huntington Beach Wetlands
Conservancy has responsibility for the interim maintenance and management of the
wetland under an agreement with the Agency. In the past, the Redevelopment Agency
directed staff to try to self the wetland to a third party that could use it for mitigation
credit. Staff has explored the possibility of selling the wetland to a third party with no
success (see attached memo for more background). Neither the City nor the Agency is
in the position to maintain the wetland. There is currently a conservatlon easement on

_thls property

The Huntmgton Beach Wetiands Conservancy has expressed an lnterest in being the
party to which the Agency could convey the wetland to, or to enter into a license
agreement with to maintzin the wetland area. Please see the aftached memo for
information from staff on these altematives. Since past action by the Agency has been
to attempt to sell the wetiand for mitigation credit, Agency action is needed to move
forward in this alternative direction. -

RECOMMENDED ACTiON.

Direct staff to prepare an agreement with the Huntington Beach Wetlands Conservancy
under which the Conservancy will either be granted title to the wetland in exchange for
~ the restoration and perpetual maintenance of the area, or enter into a license
agreement with the Huntington Beach Wetlands Conservancy for the restoratlon '
‘operation and maintenance of the area.

xc:  Ray Silver, City Administrator
Bill Workman, Asst. City Administrator
Clay Martin, Director of Administrative Services
Connie Brockway, City Clerk
Jennifer McGrath, City Attorney

_2|0 f W2y,




) CITY OF HUNTINGTON BEACH

InterOffice Communication
Economic Development Depariment

7 TO: - Ray Silver, City Administrator

FROM: David C. Biggs, Director of Economic Development
Robert Beardsley, Director of Public Works '

DATE: Angust 11, 2603,

SUBJECT:  Waterfront Site Degraded Wetlands

The purpose of this memorandum is to outline a possible scenario for the disposition of
the degraded wetlands on the Waterfront site. It will also address the longer-term
- management issues with the related-Buffer area. A L

Background

The Redevelopment Agency currently holds title to an approximately 1-acre parcel of
land known as the Waterfront Degraded Wetlands. There is a conservation easement
recorded on this irregularly shaped parcel. The Huntington Beach Wetlands Conservancy
* has responsibility for the interim maintenance and management of this Degraded
Wetlands under an agreement with the Redevelopment Agency. Prior Redevelopment
Agency direction has been for staff to endeavor to sell this parcel to a third party which
may utilize it for mitigation credit. Ultimately, the Redevelopment Agency would like to
see this degraded wetlands restored by a third party purchaser or another party. Neither
the City nor the Redevelopment Agency is in the position to ultimately own or operate
wetlands. s ' ' ' T S

The City cumrently holds title to an approximately 2.45- acre parcel surrounding the
Degraded wetlands which is designed to be a buffer for the Degraded Wetlands and will
be used for an urban run-off treatment system. The improvements to the Buffer Parcel are
being made by the developers of the adjacent Waterfront residential community. The
developer anticipates starting its work on the improvements to the Buffer Parcel in
August or September. There may be some opportunity to facilitate the removal of the
invasive, non-native species from the Degraded Wetlands in association with the
developer work on the Buffer Parcel. However, timing is an issue. Once these
improvements are completed and turned over to the City, the City or a third party
contractor will use funds provided by the developer to maintain this area.

H—3pA =-2)




The homeowners association for the Waterfront Residential will be responsible for
providing annual funding to the City for the maintenance of the Buffer Parcel. The Pubic
Works Department anticipated having a third party maintain this area and prefer that the
City continue to own the Buffer Parcel. '

" Current Status/Issues

Staff in Economic Development and Public Works have explored the possibility of
selling the Degraded Wetlands to a third party agency for mitigation credit. The Port of
Long Beach, California Coastal Conservancy, and CalTrans have all been coritacted. We
have determined that while degraded wetlands can sell for anywhere between $33,000 to
$150,000 per acre given its mitigation value, this small stand-alone parcel of T acre with
little mitigation value is not likely to be of interest to any of these prospective purchasers.

Redevelopment law permits the Redevelopment Agency to sell or convey a parcel for
purposes of redevelopment, and wetlands restoration would be considered
redevelopment. The Agency can select a purchaser and convey the property for no
consideration in exchange for a commitment to restore and maintain the Degraded
Wetlands. The Redevelopment Agency would need to conduct a public hearing at which
it would approve this conveyance pursuant to Heath & Safety Code Section 33431,

Another alternative for the Degraded Wetlands would be for it to be conveyed by the
Redevelopment Ageicy to the- City. The City would then retain fee ownership-and could -
license the use of the parcel to a third party for reéstoration, operation and maintenance. - -
This option could also allow the City to have 2 wetlands parcel which could be used in
the future for mitigation credit for a local project if necessary.

The City is not able to convey the Buffer Parcel without declaring it surplus and
following the surplus property procedure. With the encumbrance represented by the
water quality system and associated issues, the City may be unable to make the findings
to declare the property surplus. In addition, there has been an easement granted for the
acceptance of the adjacent residential community’s storm water onto this parcel and into
the water quality system. Also, it is unclear if the terms under which the property was
dedicated to the City would preclude its sale as well. Also, the surplus property
procedures would not necessarily result in the property being purchased by the same
party as the Degraded Wetlands. ‘ S . :

As such, the Public Works Department is recommending that the City maintain
ownership of the Buffer Parcel. Elements of the Buffer Parcel maintenance related to the
water quality system may be best performed directly by the City. However, we would
propose that the City enter into a License Agreement with a third-party for partial
maintenance of the Buffer Parce] with terms that the third party would operate the Buffer
Area. This would include a provision whereby a portion of the funds from the Waterfront
Residential would be passed through to the third party for use in the maintenance of only

the Buffer Parcel.
H=3b.
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The third party entity to which the Degraded Wetlands would be conveyed or licensed
and the Buffer Parcel licensed could be the same entity. This would simplify oversight of
the Degraded Wetlands and the Buffer Parcel improvements as a single system. In
addition, access to the Degraded Wetlands is best taken from the Buffer Parcel

The Huntmgton Beach Wetlands Consetvancy, whzch is the mtenm manager of the
Degraded Wetlands, has expressed an interest in being the third —party entity to which the
Degraded Wetlands is conveyed or licensed and the licensee for the Buffer Parcel In
addition, this local 501(c)3 non-profit corporation has acquired and restored other
wetlands in Huntington Beach.

Recommendations

Since there is little likelihood that the Redevelopment Agency will be able to sell the
Degraded Wetlands the following recommendation will facilitate the ultimate restoration
of the Degraded Wetlands in a timely manner:

Degrade& Wetlands Parcel —

& The Redevelopment Agency will convey the parcel to the City and the City will
' then_enter into a License -Agreement with: the Huntington: Beach Wetlands
Conservancy for the restoration, operatxon and maintenance of the area, or . _

Altematwely,

¢ The Redevelopment Agency will prepare an Agreement with the Huntington
Beach Wetlands Conservancy under which the Conservancy will be granted title
to the Degraded Wetlands in exchange for the restoration and perpetual
maintenance of the area. '

Buffer Parcel

¢ The City will prepare a License Agreement with the Huntington Beach Wetlands
Conservancy for the Buffer Parcel which will also require the Wetlands
Corservancy to maintain the Buffer Parcel as the City’s authorized agent under
the terms of the Buffer Area Maintenance Agreement with Mayer Financial, LP.

H-3b.4 =303




-

Prior-to us pursuing these alternatives related to the Degraded Wetlands and the Buffer
Parcel, it would be appropriate for the City Council/Redevelopment Agency Board to
provide direction to staff to no longer pursue the sale of the Degraded Wetlands to a third
perty for mitigation credit. Please feel free to contact either of us if you require any
additional mformat{on : _

DCB

xc:  Dave Webb, City Engineer
Howard Zelefsky, Director of Planning

Attachments:
1. Parcel Map
2. Open Space/Wetland Preservation and Restoration Deed Restriction
3. Buffer Area Maintenance Reimbursement Agreement
4. Storm Water Acceptance Easement
5. License Agreement for Lot AA - Degraded Wetlands

E-21 =34




License Terms Qutline

The initial term of the License shall be for20 years, renewable automatically for 5-year
terms thereafter.

The License shall grant the Conservancy the exclusive rights to use, manage and control
Lots AA and BB, subject to the:

Open Space/W etlands Preservation and Restoration Deed Restriction on Lot AA
Grant of Easement and Acceptance of Drainage on Lot BB
Agreement for Buffer Area Maintenance Reimbursement on Lot BB

The Conservancy shall be required to restore at its sole expense the degraded wetlands on
Lot AA within 2 years of the granting of the License.

The Conservancy shall operate and maintain Lot AA at its sole expense pursuant to the
requirements of the Open Space/Wetlands Preservation and Restoration Deed Restriction.

The Conservancy shall operate and maintain Lot BB, with the exception of the following
items which will remain the City’s responsibility:

TO BE PROVIDED

The Conservancy shall be reimbursed by the City on an annual basis for undertaking its
obligations to operate and maintain Lot BB. The funds for this reimbursement shall be a
pass through from the funds provided to the City under the terms of the Agreement for
Buffer Area Maintenance Reimbursement. Fach year, 90 days prior to the anniversary
date of this License, the Conservancy shall submit to the City its budget for the cost to
operate and maintain Lot BB. Upon approval by the City of the budget submitted, the
Conservancy shall be reimbursed for the approved costs on a quarterly basis in advance.

Any additional operational and maintenance costs undertaken by the Conservancy for Lot
BB outside of those required hereunder or those herein defined as remaining the City’s
responsibility shall be the sole expense of the Conservancy.

The City shall retain rights of access to undertake its maintenance responsibilities on Lot
BB.




TO: Ray Silver, City Adninist

Waterfront Site Degraded Wetlands

te-the: removai £ thie
- gpecies -assoeiation with the -
. developcr werk on the Buffer Parcel However, timing is an issue. Onoce these
improvemerits are compieted and turfied .Over to the City, - the City or a third party
contractor will use funds provided: by the developer to maintain -thls area.
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The homeowners association for the Waterfront Residential will be responsible for
providing annual funding to the City for the maintenance of the Buffer Parcel. The Pubic
Works Department anticipated having a third party maintain this area and prefer that the

~ City continue to own the Buffer Parcel.

Current Status/Issues

Staff in Economic Development and Public Works have explored the possibility of
selling the Degraded Wetlands to a third party agency for mitigation credit. The Port of
Long Beach, California Coastal Conservancy, and CalTrans have all been contacted. We
have determined that while degraded wetlands can sell for anywhere between $33,000 to
$150,000 per acre given its mitigation value, this small stand-alone parcel of 1 acre with
little mitigation value is not likely to be of interest to any of these prospective purchasers.

Redevelopment law permits the Redevelopment Agency to sell or convey a parcel for
purposes of redevelopment, and wetlands restoration would be considered
redevelopment. The Agency can select a purchaser and convey the property for no
consideration in exchange for a commitment to restore and maintain the Degraded
Wetlands. The Redevelopment Agency would need to conduct a public hearing at which
it would approve this conveyance pursuant to Heath & Safety Code Section 33431.

Another alternative for the Degraded Wetlands would be for it to be conveyed by the
Redevelopment Agency to the City. The City would then retain fee ownership and could
license the use of the parcel to a third party for restoration, operation and maintenance.
This option could also allow the City to have a wetlands parcel which could be used in
the future for mitigation credit for a local project if necessary.

The City is not able to convey the Buffer Parcel without declaring it surplus and
following the surplus property procedure. With the encumbrance represented by the
water quality system and -associated issues, the City may be unable to make the findings
to declare the property surplus. In addition, there has been an easement granted for the
acceptance of the adjacent residential community’s storm water onto this parcel and into
the water quality system. Also, it is unclear if the terms under which the property was
dedicated to the City would preclude its sale as well. Also, the surplus property
procedures would not necessarily result in the property being purchased by the same
party as the Degraded Wetlands.

As such, the Public Works Department is recommending that the City maintain
ownership of the Buffer Parcel. Elements of the Buffer Parcel maintenance related to the
water quality system may be best performed directly by the City. However, we would
propose that the City enter into a License Agreement with a third-party for partial
maintenance of the Buffer Parcel with terms that the third party would operate the Buffer
Area. This would include a provision whereby a portion of the funds from the Waterfront
Residential would be passed through to the third party for use in the maintenance of only

the Buffer Parcel, .
; j 7
—




The third party entity to which the Degraded Wetlands would be conveyed or licensed
and the Buffer Parce! licensed could be the same entity. This would simplify oversight of
the Degraded Wetlands and the Buffer Parcel improvements as a single system. In
addition, access to the Degraded Wetlands is best taken from the Buffer Parcel.

The Huntington Beach Wetlands Conservancy, which is the interim manager of the
Degraded Wetlands, has expressed an interest in being the third —party entity to which the
Degraded Wetlands is conveyed or licensed and the licensee for the Buffer Parcel. In
addition, this local 501(c)3 non-profit corporation has acquired and restored other
wetlands in Huntington Beach.

Recommendations
Since there is little likelihood that the Redevelopment Agency will be able to sell the
Degraded Wetlands the following recommendation will facilitate the ultimate restoration

of the Degraded Wetlands in a timely manner:

Degraded Wetlands Parcel —

o The Redevelopment Agency will convey the parcel to the City and the City will

then enter into a License Agreement with the Huntington Beach Wetlands
Conservancy for the restoration, operatmn and maintenance of the area, or

Alternatlv;ly,

¢ The Redevelopment Agency will prepare an Agreement with the Huntington
Beach Wetlands Conservancy under which the Conservancy will be granted title
to the Degraded Wetlands in exchange for the restoration and perpetual
maintenance of the area.

Buffer Parcel

¢ The City will prepare a License Agreement with the Huntington Beach Wetlands
Conservancy for the Buffer Parcel which will also require the Wetlands
Conservancy to maintain the Buffer Parcel as the City’s authorized agent under
the terms of the Buffer Area Maintenance Agreement with Mayer Financial, LP.
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Prior to us pursuing these alternatives related to the Degraded Wetlands and the Buffer
Parcel, it would be appropriate for the City Council/Redevelopment Agency Board to
provide direction to staff to no longer pursue the sale of the Degraded Wetlands to a third
party for mitigation credit. Please feel free to contact either of us if you require any
additional information.

DCB

Xc:  Dave Webb, City Engineer
Howard Zelefsky, Director of Planning

Attachments:
1. Parcel Map
2. Open Space/Wetland Preservation and Restoration Deed Restriction
3. Buffer Area Maintenance Reimbursement Agreement
4. Storm Water Acceptance Easement
5. License Agreement for Lot AA - Degraded Wetlands
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| Exhibit "A" attached hereto and incorporated herein by this reference (hereinafier referred
| toasthe "Property™); and )

| and the assignee of all right, title and interest of the Robert L. Mayer Trust in the
' .Property. The Robert Mayer Corporation is, and at various times has been, the agent and
| representative of Mayer Financial, L.P., and the Robert L. Mayer Trust. The Robert

| to as the “Commission* s acting on behalf of the People of the State of Catifornia; and

1000 feet inland of the northwest corner of Pacific Coast'Highway and Beach Boulevard.

Recorded in Official Records,County of Orange
RECORDINQ REQUESTED BY (ﬂr Clerk-Recorder

RETURN TS )BY AND _ Gary . Granville, (
Calfornia Coustal Commission OO wp MM  No Feg
San Francisco, CA S4100900 20000689468 04:30pm 12/19/C
Attn: Legal Division . 12115D1249 T

0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00

OPEN SPACE / PRESERVATIO
RESTORATION DEED “TION

L WHEREAS, the City of Huntington Beac Redevelopment Agency,
hereinafter referred to as the "Owner," is the record owner of the real property in the City
of Huntington Beach, County of Orange, State of California, which is described op

-

0

IL.  WHEREAS, Mayer Financial, L.P,, is the Developer of the Property

Mayer Corporation, Mayer Financial, L.P., and Robert L. Mayer Trust are hereinafter
collectively referred to as “Mayer.”
OI. WHEREAS, the California Coastal Commission, hereinafter referred

v, WHEREAS, the subject property is locat_ed within the coastal zone
as defined in Section 30103 of Division 20 of the California Public Resources Code,
hereinafter referred to as the "California Coastal Act of 1976" (the “Act"); and

V. Wi-IER.EAS, the Property includes an area (the “Degraded Wetland
Ared®) within which there is an existing .696-acre degraded wetland located generalty

The Degraded Wetland Area is delineated generally on Exhibit *B" attached hereto and

H ' ' THIS INSTRUMENT FILED FOR RECORD BY
FIRST AMERICAN TITLE INSURANCE COMPANY AS AN
12060003\631622.5 1 accommopamion ONLY. IT HAS NOT REEN EXAMINED AS TO

ITS EXECUTION OR AS TO ITS EFFECT UPON THE TITLE

=-243
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- incorporated herein by this reference and described specifically on Exhibit "C" attached

hereto and incorporated herein by this reference.

VL. WHEREAS, on April 11,2000, the Commission approved, with
conditions, Coastal Development Permit No. A-5-HNB-99-275, an application filed by
the Robert L. Mayer Trust c/o the Robert Mayer Corporation and the Agency to fill the
Degraded Wetland Area inconjunction-‘with the implementation of a wetland and riparian -

woodland habitat restoration project at the Skipley Nature Center in the City of
Huntmgton Beach.

VII WHEREAS, on September 13, 2000, the Commission adopted
Rewsed Findings to support its decision to approve Coastal Development Permit
No. A-5-HNB-99-275, finding that the development, as conditioned, is consistent with
 the certified City of Huntington Beach Local Coastal Program,
VHL WHEREAS, on May 17, 2000, projcct opponents filed a lawsuit

County Supenor Court Case No. 00CC05991, seeking to set aside the Comnnssmn s

-approval of Coastal Development Permit No. A-S-PNB-99-275

IX. WHEREAS, on September 14, 1998, the City of Huntington Beach
City Council granted the separate applicatioﬁ of the Robert Mayer Corporation and Mayer

- Financial, L.P., for Coastal Development Permit CDP 97-15, approving, inter alia, the

construction.of the Grand Resort Hotel and Conference Center, located generally on the
north side of Pacific Coast Highway, west of Beach Boulcvard and east of Huntmgton
Strect, in the Ctty of Huntington Beach.
X.  WHEREAS, on September 22,1998, the Comrmssmn acknowledged

receipt of the City's written Notice of Action on CDP 97-15, thereby commencing a 10
working day appeal period.

| XI. WHEREAS, on October 7, 1998, the Commission wrote the Robert
Mayer Corporatlon and City, informing them that the 10-day appeal period expired on

7 X aq
12063\0003\631622.5 _ ' %:
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j Qctober 6, 1998, that no appeals were received by the Commission, and that CDP 97-1
is therefore final., |
Xll. 'WHEREAS, pursuant to City of Huntington Beach CDP 97-15,
| Mayer has undertakmsubstantial site preparatory work and contends that it has incurred
. substantiai'iiabilities in preparation for imminent construction of the Grand Coast Resort
| Hotel and Conference Center.
XIII. WHEREAS, on September 12, 2000, the Staff of the Commission
issued a written Notice of Suspension to the City, suspending CDP 97-15 pending a
further review of the legal adequacy of the City's September 18, 1998 Notice of Action.
XIV. WHEREAS, the City, Agency and Mayer contend that said Notice of
~ Action was, and is, legally adequate and not subject to challenge.
XV. WHEREAS, on November 29, 2000, to resolve their disputed
matters, the Commission, City of Huntington Beach, Agency, and Mayer entered into a
Settlement Agreement, atfached hereto as Exhibit "D" and incorporated herein by this
’ 'reference (hereinafier referred to as the “Settlement Agreement").
h | XVI1. WHEREAS, Paragraph 1 of the Settlement Agreement provides as

© N o W How

= s et e e e
R -

17 || follows:
18 o’ ce/Wetlan £ i 2L and Restoration Deed
Restricti e Agen execute and record a Deed Restriction over
19 the Degraded Wetland%'ea which limits, in perpetui , the uses of the
: : Degrafo?id Wetland area to natural open space for wetland ation and
20 testoration uses, The Deed Restriction s run with the land, binding all
successors and assigns, and shall be recorded free of prior liens that the
21 Executive Director of the Commission determines may affect the
enforceability of the Deed Restriction. The Deed Restriction shall be
2 substantially in the form attached hereto as Exhibit "ID," and shall not be
removed or changed without a coastal develo%x;lent permit issued by the
- 23 Commission. The Deed Restriction shall not come effective unless and
; until the Commission issues the Notice required under Paramh 2, below,
24 and City of Huntington Beach CDP 97-15 1s, and remains, and not
’s subject to appeal to the Comruission.
| o XVIL WHEREAS, Paragraph 2 of the Settlement Agreement ﬁ.trtﬁer states
as follows: '

27
28
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1y Withdrawal of Commission St ion Nofice. Within five (5) days
- receipt of written proof that the Deed Restriction has been record
2 consistent with the terms and conditions of Paragraph 1, above, the
Commission, through its Executive Director, sha%ll.aij';sue a Notice of
-3 Withdrawal of S ion Notice ("Notice") to the City, with copies to the
Agency and the Robert Mayer Corporation, formally withdrawing its
4 September 12, 2000 Notice of Suspension and advising that City of
_ Huntington Beach CDP 97-15 is final and not subject fo appeal to the
) | Commission. The Notice shall be substantially in the form attached hereto
as Exhibit "E." The Commission shall take no action thereafter
6 inconsistent or in conflict with that Notice. '
7 XVIII. WHEREAS, Owner has elected to comply with Paragraph 1 of the
8§ Settlement Agreement and to execute this Deed Restriction to enable Owner and Mayer to
9 § proceed with the development authorized by City of Huntington Beach CDP.97-15.
10 XIX. WHEREAS, the Parties have entered into the Settlement Agreement
11 || without any admission of fault or liability of any kind or of any contention of any of the
12§ Parties, but instead to avoid the costs and risks of litigation and to resolve this matterin a
13 II manner mutually satisfactory to all of the Parties. '
14. NOW, THEREFORE, in consideration of the mutual covenants and
15 | agreements set forth in the Settlement Agreement, the Owner hereby irrevocably.
‘16 | covenants with the Commission that there be and hereby is created the folloiving
17 § restrictions on the use and enjoyment of the Degraded Wetland Area of the Property, to be
18 || attached to and become a part of the deed to the Property.
19 1. ENANT. CONDITION AND RESTRICTION. The
20 { undersigned Qwner, for itself and for its heirs, assigns and successors in interest,
21 | covenants and agrees that: A
22 the use of the Degraded Wetland Area as shown on Exhibits B and C,
' attached hereto and incorporated herein by reference, shall be limited to
23 natural open space for wetlands preservation and restoration uses. No
development as defined in Public Resources Code section 30106, attached
24 hereto as Exhibit E and incorporated herein by reference, including but not
limited to removal of trees and other major or native vegetation, ﬁrading,
25 aving, installation of structures such as signs, buildings, etc. shall-occur or
ge allowed on the Degraded Wetland Area with the exception of the
26 following subject to applicable governmental regulatory requirements:
27 § (a) the removal of hazardous substances or conditions or diseased plants
28
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(b) enwronmental education uses pursuant to a coastal development
permit, if tequired: and

(c) wet]z_md restoration uses pursuant to a coastal development permit, if
-required.

_ 2, DURATION. This Deed Restriction shall not become effective
unless and until the Commission issues the Notice required under Paragraph 2 of the
Settiement Agreement, and City of Huntington Beach CDP 97-15 ; is, and remains, final
and not subject to appeal to the Comimission. Once effective, the Deed Restriction shall
remain in full force and effect in perpetuity, unless subsequenﬂy removed or changed by a
Coastal Development Permit issued by the Commission, and thereby confers benefit upon
the Property described herem, pnd shall bind Owner and all its assigns or successors in
interest.

3, RIGHT OF ENTRY. The Commission or its agent may enter on to
the Degraded Wetland area of the Property from Beach Boulevard at times reasonably
acceptable to the Owner to ascertain whethcr the use restnctxons set forth above are being

A observed.

4, REMEDIES. Any act, conveyance, contract, or authorization by the

Owner, whether written or oral, which uses or would cause to be used or would permit
use of the Property conﬁ'ary to the terms of this Deed Restriction will be deerned a
violation and a breach hereof. The Commission and the Owner may pursue any and all
available legal and/or equitable remedies to enforce the terms and conditions of this Deed
Restriction. In the event of a breach, any forbearance on the part of either party to
enforce the terms and provisions hereof shall not be deemed a waiver of enforcement
right regarding any subsequent breach. ]

5. TAXES AND ASSESSMENTS. It is intended that this Deed
Restriction is irrevocable and shall constitute an enforceable restriction within the

meaning of (a) Article XIII, section 8, of the California Constltutlon and (b) section

402.1 of the California Revenue and Taxation Code or successor statute. Furthermore,

this Deed Restriction shaIl be deemed to constitute a servitude upcm and burden to the

12063\00034631622.5 5 ' ‘ ; 3:)
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property within the meaning of section 3712(d) of the California Revenue and Taxation
Code, or successor statute, which survives a sale of tax-deeded property.
6.  SEVERABILITY. If any provision of these restrictions is held to

be invalid, or for any reason becomes unenforceable, no other provision shall be thereby

 affected or impaired.

Dated: __/l~29 . ,2000

REDEVELOPN.?(‘P AGENCY OF THE CITY OF HUNTINGTON BEACH
SIGNED: W %g/vmﬁw ' :

Tom Ha;r:-man’, Chairman Pro Tem
PRINT OR TYPE NAME OF ABOVE

* * NOTARY ACKNOWLEDGMENT ON THE NEXT PAGE * *

a8

¢
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| Signature %ﬂ /%

STATE OF CALIFORNIA

| COUNTY OF ORANGE

' On NMM Y, w® _ before me, Lﬂwa- A. Nelsen » a Notary Public
| persoﬁallyappeared_‘%m_ﬁum o=, persenally-laown

te-me-{er-proved to me on the basis of satisfactory evidence) to be the person(s) whose
name(s)@date subscribed to the within instrument and acknowledged to me that

(Gdshelthey executed the same in(hifhes/their authorized capacity(ies), and that by
@h&#&h«ir signature(s) on the instrument the person(s), or the entity upon behalf of
| which the person(s) acted, executed the instrument,

WITNESS my hand and official seal.

i
i

wa

1
/it
V7
-
i
"

/i

i
i
/"
i

" ‘
" . o a(?
12063%0003\631622.5 7 cpem——— .
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This is to certify that the deed restriction set forth above is heteby
acknowledged by the undersigned officer on behalf of the California Coastal Commission
pursuant to authority conferred by the California Coastal Commission when it executed
the Settlement Agreement attached hereto as Exhibit "D" and the California Coastal

Commission consents to recordation thereof by its duly authorized officer.

Dated: M /€, 2Looo

Y e,

CJ'élm/Bowers » Staff Counsel

| , California Coastal Commission
STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO
On D—-/ 15/ before me, _ Deborah L. Bove , & Notary Public
personally appeared John Bowers -~ ;iie;sonally known

to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose
name(s) is/are subscribed to the within instrument and acknowledged tb me that
he/shefthey executed the same in hisfher/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

WITNESS m& hand and official seal.

Signature

Ry

12063\00034631622.5 8
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THE PROPERTY — LEGAL DESCRIPTION
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EXHIBIT ‘A’

PAGE 2 OF 3 PAGES

THE LAND ODESCRIBED HEREIN 1S -SITUATED IN THE CITY OF HUNTINGTON BEACH, COUNTY OF

ORANGE, STATE OF CALIFORNIA; BEING A PORVION OF SECTION 14, TOWNSHIP 6 SOUTH,

RANGE 11 WEST OF THE RANCHO LAS BOLSAS, ASPERIMPRECORDGDWSOG(&I PAGE 14

OF MISCELLANEQUS MAPS, RECORDS OF THE COUNTY OF ORANGE. MORE - PARTICULARLY
DESCRIBED AS FOLLOWS:

A FORTION OF THAT {AND SHOWN AS THE DESIGNATED REMAINOER ON MAP THEREOF OF TRACT .
NO. 15535 RECORDED SEPTEMBER 14, 1999 IN BOOK 790,. PAGES 44 THROUGH S0,
%CLF%SL% WS‘?.F MAPS, RECORDS OF THE COUNTY OF ORWGE MORE PARTICMARLY DESCRIBED

BEGINNING AT THE NORTHEAST CORNER OF THE SOUTH ONE~HALF OF THE NORTHEAST ONE- -
QUARTER OF SAID SECTION 14, PER SAID TRACT NO. 15535; THENCE ALONG THE NORTHERLY
LINE OF SAID SOUTH ONE=-HALF NORTH 89'15°39° WEST 50.00 FEET TQ. THE WESTERLY RIGHT OF
WAY OF BEACH BOULEVARD AS SHOWN ON SAID TRACT NO. 15535, SAID POINT BEING THE TRUE
POINT OF BEGINNING; THENCE ALONG SAID WESTERLY RIGHT OF WAY, SOUTH.00°17°01" WEST
1052.24 FEET TO A POINT ON THE GENERAL .NORTHERLY ‘RIGHT OF WAY OF -PACIFIC VIEW AVENUE,
DEDICATED PER SAID TRACT NO. 15535; THENCE ALONG  SAID ‘GENERAL NORTHERLY RIGHT OF WAY,
THROQUGH THE FOLLOWING. COURSES, SOUTH 60°57°59™ WEST 30.03 FEEY; THENCE SOUTH 86'48'52"
- WEST 15.08 FEET 10 THE BEGINNING OF A TANGENT CURVE, ‘CONCAVE NORTHERLY, HAVING A RADIUS
OF 94.00 FEET; THENCE WESTERLY ALONG SAID CURVE 27.38 FEET THROUGH A CENTRAL ANGLE OF
1641°10" TO THE BEGINNING OF A -COMPOUND CURVE, CONCAVE NORTHEASTERLY, HAVING A RAD#US
OF 1065.00 FEET, A LINE RADIAL TO SAID POINT BEARS SOUTH 15°30°02" WEST; THENCE
NORTHWESTERLY ALONG SAID CURVE 326.48 FEET THROUGH A CENTRAL ANGLE 0?" 21:35°54";
THENCE CONTINUING ALONG SAID NORTHEASTERLY RIGHT OF WAY THROUGH THE FOLLOWING
COURSES; THENCE TANGENT TO SAID CURVE NORTH 52'54°04" WEST 170.18 FEET

TO THE BGEGINNING OF A TANGENT CURVE, CONCAVE SOUTHWESTERLY, HAVING A
RADIUS OF 1135.00 FEET: THENCE ALONG SAID CURVE 76.00 FEET THROUGH A CENTRAL

ANCLE OF 03'50°11% THENCE TANGENT TO SAID CURVE NORTH 56°44'15" WEST 126.00

FEET TO THE BEGINNING OF A TANGENT CURVE, CONCAVE NORTHEASTERLY, HAVING A RADIUS

OF 1065.00 FEET; THENCE ALONG SAID CURVE 105.98 FEET THROUGH A CENTRAL ANGLE OF
05°42'06": THENCE TANGENT TO SAID CURVE NORTH 51°02°09" WEST 122.87 FEET TO THE
BEGINNING OF A TANGENT CURVE, CONCAVE SOUTHWESTERLY, HAVING A RADIUS OF 1135.00
FEET: THENCE ALONG SAID CURVE 110.03 FEET THROUGH A CENTRAL ANGLE OF 05°33'16":
THENCE TANGENT TQ SAID CURVE NORTH 56°06'20° WEST 45.02 FEET; THENCE NORTH

11°30°02" WEST 20.77 FEET: THENCE NORTH 3756°06" EAST 1558 FEET; THENCE NORTH
52°03'54" WEST 34.00 FEET; THENCE SOUTH 37°56'06" WEST 16.76 FEET; THENCE NORTH
52'03'54" WEST 18.00 FEET; THENCE NORTH 37°56°06" EAST 7.28 FEET: THENCE NORTH
5203'54" WEST 34.00 FEET: THENCE SOUTH 37'56°06" WEST 14.96 FEET: THENCE SOUTH
82°53'34" WEST 16.47 FEET: THENCE NORTH 56°06'20" WEST 315.97 FEET TO THE

BEGINNING OF A TANGENT CURVE, CONCAVE NORTHEASTERLY, HAVING A RADIUS OF 1060.00

FEET; THENCE ALONG SAID CURVE 51.87 FEET THROUGH A CENTRAL ANGLE OF 02°48'13° 10

A POINT ON THE GENERAL NORTHEASTERLY RIGHT OF WAY OF PACIFIC VIEW AVENUE,

. DEDICATED PER DOCUMENT RECORDED SEPTEMBER 1, 1995, AS INSTRUMENT NUMBER 95~
0384748, RECORDS OF THE COUNTY OF ORANGE, A LINE RADIAL TO SAID POINT BEARS -

SQUTH 36°41°53" WEST; THENCE LEAVING SAID NORTHEASTERLY RIGHT QF WAY PER SAID

TRACT NO. 15535 AND CONTINUING ALONG SAID GENERAL NORTHEASTERLY RIGHT OF WAY PER
SAID - DOCUMENT, THRQUGH THE FOLLOWING COURSES; THENCE NORTH 42°18°11" EAST 7.52

FEET: THENCE NORTH 47'41'18° WEST 38.85 FEET 10 THE BEGINNING OF A TANGENT

F——__B'%%
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EXHIBIT ‘A’

PAGE 3 OF 3 PACES

CURVE, CONCAVE SOUTHWESTERLY, HAVING A RADIUS OF 2452.00 FEET; THENCE ALONG SAID
CURVE 252.70 FEET THROUGH A CENTRAL ANGLE OF 05°54'17" 10 SAID NORTH LINE OF THE
SOUTH ONE-HALF OF THE NORTHEAST ONE-QUARTER OF SAID SECTION 14; THENCE LEAVING
SAID GENERAL NORTHEASTERLY RIGHT OF WAY, ALONG SAID NORTH UNE SOUTH 89'15°39"
EAST 1658.76 FEET TO THE TRUE POINT OF BEGINNING,

CONTAINS 22.65 +/- ACRES

AS SHOWN ON PAGE 1 OF THIS EXHIGIT "A"

DATED THIS _.J_?_"i“___ DAY OF novmbc*\,-c 2000

JROF L AseLToN, LS. 5347
Y 12731,/03
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EXHIBIT "B"

DEGRADED WETLAND AREA - GENERAL CONFIGURATION
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EXHIBIT "C"

DEGRADED WETLAND AREA ~ LEGAL DESCRIPTION
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'AGE 2 OF 2 PAGES

THE LAND DESCRIBED HEREIN IS SITUATED IN THE CITY OF MUNTINGTON BEACH,
COUNTY OF ORANGE, STATE OF CALIFORNIA;BEING A PORTION OF SECTION 14,
TOWNSHIP 6 SOUTH, RANGE 11 WEST OF THE RANCHO LOS BOLSAS, AS PER MAP
RECORDED IN BOOK 51, PAGE 14, RECORDS OF THE COUNTY OF ORANGE, MORE
PARTICULARLY DESCRIBED AS FOLLOWS: S

THOSE PORTIONS OF THAT LAND DESIGNATED AS REMAINDER ON MAP THEREOF OF
TRACT NO. 15535 RECORDED SEPTEMBER 14, 1999 IN BOOK 790, PAGES 44 THROUGH -
50, INCLUSIVE, OF MAPS, RECORDS OF THE COUNTY OF ORANGE. MORE PARTICULARLY
DESCRIBED AS FOLLOWS: - ,

- BEGINNING AT THE NORTHEAST CORNER OF THE SOUTH ONE~HALF OF THE NORTHEAST
ONE-QUARTER OF SAID SECTION 14, PER SAID TRACT MAP; THENCE ALONG THE
NORTHERLY LINE OF SAID SOUTH ONE-HALF, NORTH 88°15'39" WEST 50.00 FEET TD
THE WESTERLY RIGHT OF WAY OF BEACH BOULEVARD AS SHOWN ON SAID TRACT MAP;
THENCE ALONG SAID WESTERLY RIGHT OF WAY, SOUTH 00°17'01" WEST 6€81.85 FEET 10
NG: THENCE, CONTINUING ALONG SAID WESTERLY RIGHT OF .
WAY, SOUTH 00"17°10° WEST 257.55 FEET; THENCE, LEAVING SAID WESTERLY RIGHT OF
‘WAY, NORTH 87°33'37" WEST 14.00 FEET; THENCE NORTH 01°08°12" EAST 8.59 FEET:
- THENCE NORTH 45'11°30" WEST 65.40 FEET; THENCE NORTH 85°23'00" WEST 35.27
_FEET; THENCE SOUTH 24'55°48" WEST 21.31 FEET; THENCE NORTH 87*17'23° WEST
- 48.09 FEET; THENCE SOUTH 4723°51" WEST 104,14 FEET; THENCE SOUTH 84°57°19"
WEST. 7.30 FEET: THENCE NORTH JS5'26°46" WEST J6.33 FEET: THENCE. NORTH
25°58°40" EAST 262.04 FEET; THENCE NORTH 22'27'35" WEST 4.50 FEET: THENCE
NORTH 46°37°29" EAST 23.07 FEET; THENCE NORTH 24°21'30"° EAST 120.60 FEET:
THENCE NORTH 83'27'33" EAST 17,12 FEET; THENCE SOUTH.0Z2'55°37" WEST 92.82
FEET; THENCE SOUTH 52°0549" WEST 37,38 FEET; THENCE -SOUTH 25'20'52" EAST
21.31 FEET; THENCE NORTH 60°23°17° EAST 33,54 FEET; THENCE SOUTH 48'25°43"
EAST 37.00 FEET; THENCE SOUTH 1357'24" WEST 77.40 FEET; THENCE SOUTH .
44°05'07" WEST 34.49 FEET; THENCE NORTH 56'31°38° WEST 21.74 FEET; THENCE
SOUTH 23°01°58" EAST 26.68 FEEY: THENCE SOUTH 78'10°37° EAST 18.00 FEET:
THENCE NORTH 33'19°31" EAST 98.78 FEET; THENCE NORTH 00'14'09° EAST 65.86
FEET: THENCE NORTH 89°42°50° EAST 6.00 FEET; TO SAID WESTERLY RIGHT OF WAY
AND THE IRUE POINT OF REGINNING. _

CONTAINS 43,651 SQUARE FEET OR 1.002 ACRES OF LAND, MORE.OR LESS.
AS SHOWN ON PAGE | OF THIS EXHIBIT “C"
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& document is solsly for e
o iiass oo iy acnezer S
ed under Gwem;“a:n?g:gg" (Buffer Area Maintenance Reimbursement) e

« 6102 and should be recorded
+of charna, : | .
This Agreement is made and entered into as of the < day of January,
2003, by and between MAYER FINANCIAL, L.P., a California limited partnership -
("Developer"), and the CITY OF HUNTINGTON BEACH, a municipal corporation ("City"),
with reference to the following: :

. RECITALS |

A. Developer is the owner of that certaiﬁ real property located in the City of_
Huntington Beach, County of Orange, State of California as more particularly described on
Exhibit "A" attached hereto {the "Buffer Area”).

. B. The Buffer Area is located immediately adjacent to a 184-unit multi-family
residential project being built by PLC/Lyon Waterfront Residential, LLC, a Delawaré limited _
liability company {"Builder”), which is generally known as "The Waterfront™ {the "Project”)
and in which a homeowners association {the "HOA") has been or will be formed.

C.- On or about March 12, 2002, the Planning Commission of the City issued
its' Conditions of Approval of Tentative Tract Map No. 15549 {governing th,g development .
" of the Project) which provided, in Section 4{f)(7) thereaf, with respect to the maintenance = -
of the Buffer Area as foliows (the “Buffer Area Condition of Appraval™):

Once the final design plans have heen prepared, an irrevocable trust fund
shall be established with an initial amount of $30,000 naming the City of
Huntington Beach as Trustee. This fund shall be for the purpose of_funding
and paying the cost of maintenance, inspections, maintain vector
countermeasures, cleanup, operation, monitoring, sampling, replacement
planting, plant harvesting, sediment and gross pollutant removal of the
buffer area (Lot BB of TTM No. 15549) as provided by the City and its
agents. The developer, or the Home Owner's Association (HOA) as

This document ig solely for the
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successor, shall be respensible for maintaining this fund through payments
-on a yearly basis. The Covenants, Conditions and Restrictions {CC&R's) for
the HOA shall be reviewed and approved by Public Works prior to
occupancy of the first unit. This requirement shall be explicitly defined in an
agreement with the developer, and in the CC&R's for.the HOA, and shall be
binding as long-as the buffer area’is in place Once adopted, this provision
in the agreement or the CC&R's shall not be altered, amended” or deleted -

without prior approval from the City of Huntington Beach Public Works
Department.

D. Developer and City now desire to enter into this Agreement for the purpose
of satisfying the Buffer Area Condition of Approval.

Now, therefore, in consideration of the above Recitals, and other good and valuable

consideration, the receipt and adequacy of which are hereby acknowiedged the parties
agree as follows:

1. Estabiishment of Trust Fund. City shall establish a designated
separate account {the "Trust Account®) in which the Trust Funds (as that term is defined

in Section 2 below) shall be (i) held by City as trustee and {ii} dlsbursed by City only as
provided in Section 2 below.

2. Trust Funds. All funds deposited, held and dlsbursed from the Trust
Account (‘the "Trust Funds“) shait be sub;ect to the followmg

a. lnmal_Dep.os:Loi_ImsLEunds Withln thlrtv (30} days of the
execution of this Agreement by Developer and City, Developer shall deliver to City for
immediate deposit into the Trust Account the sum of Thirty Thousand and No/100 Dollars
{$30,000.00) (the "Initial Deposit").

b.. Interest on Trust Funds. The Trust Account shall be interest
bearing at the same rate as is earned ‘on City funds held for investment for periods of not
fess than ninety (90) days. All interest earned on the Trust Funds shall be (i) promptly T
reinvested in the Trust Account and (ii} deemed to be Trust Funds.

c. City Services/Use of Trust Funds. City (or its authorized
agent) shall provide the following services with respect to the Trust Account and the
Buffer Area {the “F‘ermltted Services") and is entitled 10 make periodic ‘disbursements of |
Trust Furids from:the Trust Account in paymen’c only.of such Permitted Services:

(1) Maintenance, City shall operate and maintain the
Buffer Area in a clean condition {including maintaining appropriate vector
countermeasures, plant harvesting, sediment and gross pollutant removal) on an “as
needed” for proper operatlon basns,

{2) inspections. City shall monitor and inspect (inciuding
taking and analyzing Buffer Area soil samples) the Buffer Area on a reasonable basis {not
to exceed four (4) site inspections/samplings per yearl;

i 3
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_ (3} Bepair. City shall replace damaged planting within the
Buffer Area on an “as needed* for proper operation basis; and

: (4) City shall provide the administrative and reporting
services more particularly described in Section 2(d) below. .. .. S
d: ministration; Annual Accounting. During the tefm of this

Agreement, City shall {i} administer the Trust Account and {ii) deliver to Developer on or
before the anniversary of the date of this Agreement each year a detailed accounting
[supported by copies of invoices for any expenditure in excess of One Thousand and
No/100 Dollars ($1,000.00}] of ail disbursements from the Trust Account during such
year. Costs reasonably incurred by City in performing such administrative duties and
providing such reports 'shall be subject to reimbursement to City from the Trust Funds:
provided, however, that such costs shall not exceed an aggregate of five percent (5%) of
‘the actual costs reasonably incurred by City in performing the Permitted Services with
respect to the Buffer Area for the year in question.

e. : Bﬂimhurseme.nLof_'[msI_Eunds : Deveioper shall cause the

]’fust, Account to be reimbursed for Trust Funds expended by City on the following basis:

_ (1) . Annual Reimbursement. Reimbursement shall be made
on an annual basis by delivery to City of a check in the amount of the reimbursement
within ninety (20) days of receipt by _Deve!qper-fmm City of the Accounting.

(2)" - Amadnt of Reimbursement. -Subject to tﬁéj_prcviéiéﬁs. v

.oLSe__.c:t;Qn,Z(e){-Sl '6eiow, the amount to be so zeii'riburséa shall be such amount as is
necessary to bring the Trust Account balance up to Thirty Thousand and No/100 Dollars
($30,000.00). :

~{3) s .

if during the term of this Agreement the aggregate costs incutred by City in providing the
Permitted Services with respect to the Buffer Area in any given year (the "Annual
Aggregate Costs”) exceed the sum of Thirty Thousand and No/100 Dollars {$30,000.00), -
the amount to be reimbursed pursuant to Section 2(e){2) above with respect to such year
shail be equal to the lesser of (i} such Annual Aggregate Costs or {ii}) Thirty Thousand and
No/100 Doliars ($30,000.00} adjusted as provided below to reflect the percentage
increase, if any, in the CPI (as defined below) during the preceding year. For purposes of
- calculating the percentage increase in-the CPI for any given year, the CPl published for the

month-of January of the year immediately preceding the year in question and the CPI -
published for the month of January of the year in question shall be used. In no event shall
the percentage increase in the amount of the reimbursement be greater than five percent
(5%) in any year. As used herein, the term "CPI" shall mean the Consumer Price Index for
all Urban Consumers, All items, Long Beach Average, as published by the Bureau of Labor _
Statistics of the U.S. Department of Labor. if the CPI shall cease to exist, then such other
index generally recognized as a successor index thereto, as agreed upon by City and
Developer, shall be used in lieu thereof. City shail make the foregoing adjustments and
shall give written notice to Developer of the adjusted amount to be so reimbursed,
together with its reasonably detailed calculations thereof, no later than thirty (30) days
prior to the date the reimbursement is due hereunder.

FAFILES\WPS \DLBAWATERFNT\BFFAREA4.DOC
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: f. Accidental Damages/improvements to Buffec Area.
Notwithstanding anything to the contrary, Trust Funds shall not be used by City for repair
or improvements that are a result of accidental damage or pollution to the Buffer Area
unless such -accidental damage or pollution is caused by, orresults directly. from, an action

or gmission commltted by Deve!oper Bunlder “the HOA or the owners of fesudences wlthln o
the Project. ’

3. No Buty of Maintain, Except as proWded herein for payment and/or
reimbursement of the Trust Funds, Developer shall have no duty to maintain the Buffer
Area.

4.  Indemnification by City. City hereby agrees to indemnify, protect,
defend and hold Developer harmiess from-any ciaim, loss, damage, liability, lien, cost
and/or expense (including attorneys' fees and court costs) arising out of or in any way
related to the perfarmance or failure of performance by City {or its authorized agent) of
any Permitted Services oruse of the Trust Funds except in accordance with the provisions
of this Agreement.

5. Notices. All notices required to be given under this Agreement shall
be in writing and shall be transmitted either by personal hand delivery or through the
facilities of the United States Post Office, postage prepaid, certified or registered mai,
return receipt requested. Any such notice shall be‘effective upon delivery, if hand -
‘delivéred; ‘and: forty“eight-(48) hours after dispatch, if. mailed in accardance with the - :
abdve. ‘Notices to the respectwe patties shall-be sent to the followmg addresses unless :
written notice of a change of address has been given pursuant hereto:

If to City: City of Huntington Beach
2000 Main Street
Huntington Beach, CA 92648
Attn: Director of Public Works

I to Developer: Mayer Financial, L.P..
' cfo The Robert Mayer Corporation
Suite 1050
660 Newport Center Drive
Newport Beach, CA 92660
'Attn Larry Brose

6. Sum:essms.and.ésﬁms This Agreement shau be bmdmg upon, and
shall inure to the benefit of the parties hereto and their respective heirs, legal
representatives, successaors and assigns. Developer shall be entitled to assign this
Agreement, or any -interest therein, to the HOA or Builder (in which case Builder shall be
entitled to subsequently assign its interest herein to the HOA} by one (1) or more written
assignment(s) recorded in the Official Records of Orange County, whereupon Developer
{or Builder in the case of any subsequent assignment by Builder to the HOA) shall be
automatically released from any further obligations hereunder.

g, ’
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7. Counterparts and Facsimile Sigoature. This Agreement may be executed
in one or more counterparts, each of which shall be deemed an original, but which collectively
shall constitute but one and the same instrument. if this Agreement is so executed by one (1) or
more parties in counterpart, the pages bearing the signatures of such parties may be fransmitted

- to the other parties by way of facsimile, which transmission shall be deemed the samie as -

delivery hereunder of original signafures.

. 8. Governing 1 aw and Venue. This Ag.reeme'nt shall be construed in .
accordance with, and governed by the laws of the State of California, with venue in the County of
Orange, State of California. ' '

9. Severahility. In the event that any provision of this Agreement, or the
application thereof to any person or under any circumstance, is determined fo be invalid or
unlawful, or unenforceable to any extent, then to such extent, such provision shall be deemed
severed from this Agreement. However, the application of such provision fo any other persons
or entities or under any other circumstance other than those as to which it is determined to be
invalid, unlawful or unenforceable is valid, lawful and enforceable, and every remaining provision
of this Agreement shall continue in full force and effect.

- .10, Enfire Agresment. This Agreement constitutes the entire agreement
between the parties with respect to the subject matter-hereof, and there are no other orat or

“written agreements between the parties conceming the subject matter of this Agreement. .

4. Further Assuranées. Esich of the parties hérefd hereby agrees fo execite

such furthier documents or instruments as may be necessary orappropriate to cany out the
intention of this Agreement. : B

12.  Exhihits. All exhibits to this Agreement are incorporated herein by this
reference as though fully set fdrth in the body hereof.

13.  Yeary Time Periods. Unless otherwise set forth herein, each “year" or

“yearly" period referred to herein shall be deemed to commerice on the day and month upon
which this Agreement is dated. S -

[Balance of this page intentionally left blank]

E' o 3 .%
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the date first above written.

DEVELOPER: MAYER FINANCIAL, L.P.,
a California limited partnership
By: -RLMManagement inc.,
a California corporation as
its General Partner

Byg M791W

its: Chairman/Président

BS(: @_ ,[ .
lts: SEAL -~ |

CITY: THE CITY OF HUNTINGTON BEACH,
a mumcupal corporatlon

*Direcror of Publlc Works C/
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EXHIBIT “A”
THE BUFFER AREA

THE LAND DESCRIBED HEREIN IS SITUATED IN THE CITY OF HUNTINGTON
.BEACH, COUNTY OF ORANGE; STATE OF CALIFORNIA; BEING A PORTION

OF SECTION 14, TOWNSHIF .6 SOUTH, RANGE 11 WEST OF THERANCHO LAS. .

BOLSAS, AS PER MAP RECORDED IN BOOK. 51, PAGE 14 OF MISCELLANEOUS
MAPS, RECORDS OF THE COUNTY OF ORANGE. -

LOT BB AS SHOWN ON THE MAP OF TRACT NO. 15549, RECORDED IN BOOK
» PAGES THROUGH , INCLUSIVE, OF MAPS, RECORDS OF THE
COUNTY OF ORANGE, .

.}_,__B‘L/g




EXHBIT 'A*™
THE BUFFER AREA




Fo

State of l

County of

KELLY LOUISE MANDIC
Commission # 1372899

A Notary Pubic - Califomia £

Orange County
My Comm. Expires Sep 1. 2006

of the efili
executed the instrument.

WITNESS my hand and official seal.

OPTIONAL

sameink isfhen :
histietheirkigna {ire(s) on the instrument the person(s)
upon behalf of which the person(s) acted,

. ﬁ'audufent remaval and reaﬂadiment of th:s fom'.' o another docmnent

Title or Type of Document:

:Descrlpt{on of Attached Documeérit -

Thaugh the infarmauan below is not required by law, i may prove valuableto persons relying on the document and couid prevent

Document Date:

Signer(s) Other Than Named Above:

Number of Pages: _

Capacity(ies) Claimed by Signer(s)

Signer's Name:

“Signert's Nafne:

O Individual

- Comporate O_fﬁcer

Title(s):

O Individual
{0 Comporate Officer .
" Title(s): -

O Partner — 1 L|m|ted D General

O Attorney-in-Fact

0] Trustee

{1 Guardian or Conservator
T} Other:

Signer Is Representing:

RIGHT THUMBFRINT
*QF SIGNER' =
Top of thumb hers

- O Partner — 1 Limited =
O Attorney-in-Fact
O Trustee
{1 Guardian or Conservator
3 Cther:

Signer Is Representing:

‘General

RIGHT THUMBPRINT 3
OF SIGNER

Top of thumb here
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STATE OF CALIFORNIA )
}ss.
COUNTY OF ORANGE )

On March 18 200 3, before rne Jan Sm.‘l.th S Noi‘.éry :
Public, personaliy appeared ROBERT L. MAYER anst
, personally known to me fer—pfeveﬁ—te-me-eﬂ—the—baere-eﬂ
sahsfacfofy-ewﬂeﬁee) to be the personfs}whose namefs)is/are subscribed to the w1th1n
instrument and acknowiedged to me that hefshefthey executed the same in hi
authorized capacityfies; and that by his/herftheir signaturefs) on the instrument the person¢s), or
the entity upon behalf of which the personte acted, executed the instrument.

WITNESS my hand and official seal

A Cemumisilon # 1348883
4 NotafyPublic California

STATE OF CALIFORNIA )
) ss.
COUNTY OF ORANGE )

 oOn April 11 200 3 beforeme, _Jan Smith , Notary
Public, personally appeared ROBERT L. MAYER, JR. 2k
. personally known to me (er-prever-te-me-onthe-basis-of
sstisfectery-evidense) to be the person(glwhose namets) is/ere-subscribed to the within
instrument and acknowledged to me that helshefthey-executed the same in his/hesftheir -
authorized capacityfies, and that by hisfverfhelr signaturets) on the instrument the petsongs), or
the entity upon behalf of which the person{s} acted, executed the instrument.

~ WITNESS my hand and official seal.

Signature

JANSMITH

Commission # 1348883 L
Notary Public - Califomia £
Orange County [

[SEAL]

4o

T Bg/
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\g . 2000 MAIN STREET - CALIFORNIA 92648

' DEPARTMENT OF ECONOMIC DEVELOPMENT

Director 714/536.5582 Redevelopment 714/536-5582
January 6, 20
an % FAX 71413755087 Housing 714/536-5542

Mr. Gary Gorman
Huntington Beach Wetlands Conservancy
P.0. Box 5903

Huntington Beach, CA 92615

RE: Extension of the License Agreement for Lot AA (Degraded Wetlands, Waterfront Project)

‘The License Agreement by and between Mayer Financial, L.P., the Huntington Beach Wetlands
Conservancy (Conservancy), and the Redevelopment Agency of the City of Huntington Beach
(Agency), approved on May S, 2001, automatically terminates when Mayer conveys Lot AA
(Degraded Wetland) to the Agency. The quitclaim deed transferring the parcel to the Agency was
recorded on December 20, 2002. -

According to Section 3.5 of the agreement, with the written approval of the Agency, the term of
the License Agreement with the Conservancy may be extended for a specified period
acknowledging that Mayer is automatically released from any and all obligations forthe
mintenance, restoration or preservation of the Degraded Wetland Area.

This letter authorizes the extension of the License Agreeméent with the Conservancy to June 30,
2003. By the Chairman of Huntington Beach Wetland Conservancy signing below, the License
Agreement will be extended; thereafier, the Agency may provide additional written approvals to
extend the License Agreement with the concurrence of the Conservancy.

Aifer the Chairman signs, please return the original signed copy of this letter to the above -
address. Should you have any questions, please call Carol Runzel, Assistant Project Manager, at
- (714) 536-5224. : '

David. C. Biggf
Deputy Executive Director

~¢e: City Council/Agency Board
Ray Silver, City Administrator/Executive Director

The Hﬁntin_gtqn Beach Wetlands Conservancy heréby accepts extending the term of the .-

aforementioned Lic Agreement to June 36;2003.
Signed:: .7 ﬂ;ﬁ: Z / ,/X/ . S _ Dated: /-0 03

' Chairm?‘n, untington Beach Wetlands Conservancy ' 3
g' :

—

(Gordm W SM“ -H\')
Clhairmen.




' LICENSE AGREEMENT BY AND BETWEEN MAYER FINANCIAL,L.P.
HUNTINGTON BEACH WETLANDS CONSERVANCY. AND THE
_""“—‘—-—-—-__.____________:_‘___

REDEVELOPMENT AGENCY OF THE CITY OF HUNTINGTON BEACH RELATING
TO THE DEGRADED WETLAND AREA

ARTICLE!

' PARTIES AND DATE

A This License Agreement (“Agreement”) is entered into as of May 7 , 2001,

" by and between MAYER FINANCIAL, LP., a California limited partnership (“Mayer™);
HUNTINGTON BEACH WETLANDS. CONSERVANCY , a California non-profit ‘corporation
(“Conservancy”); and the REDEVELOPMENT AGENCY OF THE CITY OF HUNTINGTON
BEACH, a public body corporate and politic (“Agency™). ' -

ARTICLE 2

~ RECITALS
.21 Mayer is the fee owner of that certain real property located in Huntington Beach, .
. California, and: described in the attached Exhibit “A” (“Degraded . Wetland Area”) and
incorporated herein by this reference, and owns such property subject to the terms and conditions
in the Deed Restriction and easement described in Section 2.2, below.

22 Agency has expressly reserved for itself a perpetual, non-exclusive easement on,
over and across the Degradéd Wetland Area (“Conservation Easement”) pursuant to a Grant
Deed recorded on or about the date of this Agreement which Grant Deed conveys certain Agency
property (including the Degraded Wetland Area) to Mayer. The Conservation Easement was.
reserved by Agency for those purposes set forth in that certain Open Space/Wetland Preservation
and Restoration Deed Restriction recorded against the Degraded Wetland Area on December 19,
2000 as Instrument No. 20000689468 in the Orange County Recorder’s Office (“Deed
Restriction™), under which Agency is a beneficiary. The Deed Restriction was recorded pursuant
to that certain Settlement Agreement entered into on or about November 29, 2000 by and
between the City of Huntington Beach (“City”), the California Coastal Commission
(“Commission”), the Agency, Mayer, and Mayer related entities (the “Settlement Agreement™),
The easement reserved in the Grant Deed by Agency constitutes a “conservation easement” in
favor of Agency pursuant to California Civil Code Section 815.1. The terms, conditions and

restrictions in the Grant Deed and Deed Restriction are incorporated herein by reference.

23  Conservancy has been selected to maintain the Degraded Wetland Area and
ensure that the use of the Degraded Wetland Area is in compliance with the Deed Restriction
until such time as fee ownership of the Degraded Wetland Area is conveyed back to the Agency
by Mayer pursuant to that certain Amended and Restated Disposition and Development

-3,




Agreement entered into by and between Agency and Mayer on September 14, 1998, as amended
by the First Implementation Agreement to Amended and Restated Disposition and Development
Agreement (the “First Implementation Agreement”) entered into on or about May 15, 2000, and

Agreement (the “Second Implementation Agreement”) entered ifito on or about February 5, 2001

(collectively, the “DDA™). Nothing contained in this Agreement shall change the rights or
obligations of the respective parties under the DDA, - : :

this Agreement, the Deed Restriction and the Conservation Eﬁse_me#t.

ARTICLE 3
TERMS

3.1 Permitted Uses. ' Mayer and Agency hereby grant to ConScryanéy (including
Conservancy’s employees, consultants, subconsultants, representatives, and agents) a temporary,

Agreement (collectively, the “Permitted Uses™): - -

“w@ds - Maintain the Degraded Wetland Area by removing accumulated trash and

"%« debris from the Degraded Wetland Area, and take any and all other steps

- -required by the Deed Restriction for maintenance of the Degraded
Wetland Area. ' ‘ '

b. Inspect the Degraded Wetland Area on a regular basis and report promptly
to Agency and Mayer any condition causing or likely to cause significant
damage or destruction to the Degraded Wetland Area, -

c. Comply with all other re_quiréments of the Deed Restriction, Conservation

: Easement, and Settlement Agreement, ' oo

. With the exception of the Permiitted Uses described in this Agreement and other uses first
approved in writing by Mayer and Agency, Conservancy shall not be authorized to use the
Degraded Wetland Area for any other purpose whatsoever, Without limiting the foregoing, in no
event may the Conservancy place any signs, placards or related items on or around the Degraded
Wetland Area on a permanent or temporary basis without the prior express written consent of the
Agency and Mayer, Additionally, the express written consent of the Agency and Mayer (which
consent shall be in the Agency’s and Mayer’s sole and absolute discretion) shall be obtained
prior to the Conservancy (i) allowing the entry of any person to the Degraded Wetland Area
except those direct representatives of the Conservancy who enter for the specific purposes of
performing  the Conservancy’s obligations hereunder, (i) planting any plant materials,
performing any restoration or alteration of any nature whatsoever to the Degraded Wetland Area

-35%




- or surrounding property, (iii) filing each and any specific permit application with any
governmental agency regarding the Degraded Wetland Area or surrounding property, (iv)
seeking each and any specific grant or loan or engaging in any other specific fund raising effort
for the Degraded Wetland Area, or (v) making any use thereof other than for the uses specifically

~prescribed in this Agreement. Conservancy shall use the Degraded Wetland Area at reasonable
times and in a reasonable manner. Nothing herein shall constitute a grant of any real property
interest in the Degraded Wetland Area to the Conservancy other than the limited license.

32  Compliance with Laws. The Conservancy shall comply with all federal, state and
local laws, statutes and ordinances in connection with Conservancy’s- entry on. the Degraded
Wetland Area and performance under this Agreement. - : : :

33  Bffective Date. The effective date of tl:us Agreement shall be the date set forth
above in Article 1 of this Agreement (“Effective Date™). :

34 . Term. This Agreement shall be effective for the entire period during which
Mayer holds fee title to the Degraded Wetland Area, and shall expire wipon Mayer’s conveyance
of fee title to the Degraded Wetland Azea to Agency pursuant to the DDA, butin no event shall
this Agreement be effective for longer than twenty (20) months froiin the Effective Date
(“Term”), unless earlier tenminated or extended pursuant to this Agreement. Ujpon' the éxpiration
of the Term, no additional instrument, consent or action by either party shall be required to
terminate this Agrecment. With the prior written approval of the Agency, the Term referred to in
- this Section’ 3.4 may be extended for a specified period, provided, -however, that. upon
- rteconveyarce of fee- title to- the Degraded Wetlind Area :to. the Agency and :concurrent
" termination of this Agreement, Mayer shall be automatically released from any and all
obligations for the maintenance, Testoration or preservation of the Degraded Wetland Area.

35 Comgensﬁtion_- Neither Agency nor Mayer shall be required to pay Conservancy
any monetary compensation for Conservancy’s performance under this Agreement.

-3.6  Condition_of Ticensed Property. Upon the expiration or termination of this
Agreement, Conservancy shall cause the Degraded Wetland Area to be left in the same condition
as the Degraded Wetland" Area was in prior to Conservancy’s entry onto the Degraded Wetland -
Area, subject fo any changes to the condition of the Degraded Wetland Area that are required or
- mecessary in order to satisfy or comply with the Deed Restriction. Conservancy shall, at its sole
cost and expense, repair or cause to be repaired any damage to the Degraded Wetland Area
caused by Conservancy to the Degraded Wetland Area. Conservancy acknowledges that on the
Effective Date of this Agreement that Mayer is and shall be engaged in significant constriction
activity adjacent to the Degraded Wetland Area for an extended period of time.  Nothing in this
Agreement shall be construed as a limitation upon such construction activity or an obligation of
Mayer or Agency to restore or otherwise improve the existing condition of the Degraded
- Wetland Area in any manner.

3.7  Vector Control. Orange County Vector Control shall be permitted to enter the
Degraded Wetland Area for vector control purposes as it deems necessary. :
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3.8  Entry by Mayer and Agency. Nothing in this Agreement shall be construed to

restrict or prevent Mayer and Agency, and their respective agents, consultants and assigns, entry
to the Degraded Wetland Area.

3.9  Adjacent Property. Conservancy acknowledges that Mayer intends to seek
various governmental permits régarding the development of property adjacent to the Degraded
Wetland Area and the establishment of a suitable buffer zone between the Degraded Wetland
Area and such development, ' - ‘ ' '

3.10 Hazardous Materials. Conservancy shall not store or use or consent to the storage
or use of any Hazardous Materials on the Degraded Wetland Atea at any time during the Term.
‘As used in this Agreement, “Hazardous Materials,” means any substance, material or waste
which is or becomes regulated by the United States government, the State of California, or any
local or other governmental authority, including, without limitation, any material, substance or
" waste which is (i) defined as 2 “hazardous waste”, “acutely hazardous waste”, “restricted
hazardous waste”, or “extremely hazardous waste” urider Sections 251 15, 25117 or 25122.7, or
listed pursuant to Section 25140, of the California Health and Safety Code; (ii) défined as a
“hazardous substance” under Section’ 25316 of the California Health and Safety Code;
(iii) defined as'a “hazardous material”, “hazardous substance”, or “hazardous waste” under
Section 25501 of the Califoria Health and Safety Code; (iv) defined as a “hazardous substance”
under Section 25281 of the California Health and Safety Code; (v) petroleum; (vi) asbestos;
(vii) a ' polychlorinated biphenyl; .(viii) listed under Article 9 or defined as “hazardous” or
ffex&emgly hazardous™ pursuant to.Article 11 of Title 22 of the California Code of Regulations, -
Chapter 20; (ix) designated as a “hazardous substince™ pursuant to Séction 311 of the Clean
- Water ‘Act (33 U.S.C. Section 1317): (x) defined as a “hazardous waste” pursuant to Section
1004 of the Resource Conservation and Recoveéry Act (42.U.S.C. Section 6903); (xi) defined as a
“hazardous substance” pursuant to Section 101 of the Comprehensive Environmental Response,
Compensation and Liability Act (42 US.C. Section 9601); or (xii) any other substance, whether
in the form of a solid, liquid, gas or any other form whatsoéver, which by any governmental
requirements either requires special handli g in its use, transportation, géneration, collection,
storage, treatment or disposal, or is defined as “hazardous” or is harmful to the environment or
capable of posing a risk of injury to public health and safety. .

- 3.11  No Encumbrances. Conservancy shall keep the Degraded Wetland Area free
from all encumbrances and liens of atiy kind during the Term of this Agreement. Conservancy
shall promptly pay. and discharge all demands for payment relating to Conservancy's entry on
and investigation of the Degraded Wetland Area and take afl other steps to avoid the assertion of
claims of lien against the Degraded Wetland Area. In the event a claim of lien is recorded by
reason of Conservancy's or its agents’ entry on the Degraded Wetland Area, Conservancy, within
twenty (20) days from the date of such recordation, shall either (i) record or deliver a surety bond
sufficient to release such claim or lien in accordance with applicable law; or (ii} provide Mayer
-and Agency with such other assurance as Mayer and Agency may require for the payment of the

" claim or lien. o A '




3.12 Insurance.

3.12.1 Conservancy shall obtain, at its sole cost and expense, and keep in full
force and effect, during the Term, the following ii}surancc policies:

(8  General Liability Insurance with a minimum coverage limit per
occurrence of not less than $1,000,000. A “Claims made” designation is only acceptable for
professional or pollution liability insurance.

(b)  Workers’ Compensation Insurance in an amount and form
sufficient to meet all applicable governmental requirements, with a minimum coverage of at least
- $100,000 for bodily injury per disease or accident per occurrence.

+ 3.12.2 Mayer and the Agency and City and their agents, officers and employees
shall be named as the “Certificate Holder” and as additional insureds for each- insurance policy
‘required herein. Each such policy shall contain a provision that: (a) for all claims, accidents,
injuries and damages occurring in or about the Degraded Wetland Area, provides primary
coverage without contribution from any other insurance carried by or for the benefit of Mayer
and/or Agency, (b) the policy shall not be cancelled and the amount thereof shall not be reduced
unless thirty (30) days’ written notice shall have been given to-Mayer and Agency by certified
‘mail, return receipt requested, which notice shall contain the policy number and the names of the
insured and additional insureds, except that the policy shall not be cancelled for non-payment of
premiums unless ten (10) days® written notice shall have been given to Mayer and Agency in the
manner.set:forth herein. All insurance required to be carried by Conservancy pursuant to the
terms - of this Agteement shall be -effected- under valid and enforceable: policies. issued by
_reputable and independent insurers licensed in the State of California with a current A M. Best’s
rating of no less than A:VIL. : '

o 3.12.3 Prior to entry onto the Degraded Wetland Area, Conservancy shall deliver
to Mayer and Agency appropriate certificates of insurance evidencing the insurance required to
be carried pursuant to this Section 3.12.

3.12.4 Conservancy agrees to indemnify, defend, protect and hold Mayer and the
Agency and the Degraded Wetland Area free and harmless from any and all loss, liability,
claims, damagés and expenses (including, but not limited to, reasonable attorneys' fees and costs)
arising directly or indirectly from the exercise of said license. Such undertaking of indemnity
shall survive the termination of this Agreement for any reason. '

3.13 Default.

3.13.1 Failure or delay by any party to perform any term or provision of this
Agreement constitutes a default under this Agreement. The non-defaulting party shall give
written notice of default to the defaulting party, specifying. the default complained of. The
defaulting party must cure, correct or remedy such failure or delay within ten (10) days after
receipt of such written notice of default. Failure or delay in giving such notice of default shall
not constitute a waiver of any default, nor shail it change the time of defanlt. Delays by any
party in asserting any of its rights and remedies shall not deprive any party of its right to institute
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. and maintain any acfions or proceedings which it may deem necessary to protect, assert or

enforce any such rights or remedies,
3.13.2 Any notice of default that is transmitted by electronic facsimile

“hard” copy, shall be deemed delivered upon its transmission; any notice of default that is
personally delivered (including by means of professional messenger service, courier service such
as United Parcel Service or Federal Express, or by U.S. Postal Service), shall be deemed
received on the documented date of receipt; and any notice of default that is sent by registered or
certified mail, postage prepaid, return receipt required shall be deemed received on the date of
receipt thereof. : - - | , ' '

3.13.3 In the event a defanlt is'ﬁot cured by the defaﬁlting party within the time’
set forth in this Section 3.13, then the non-defaulting party may terminate this Agreement in
3.14 Temmination. Notwithstanding Section 3.13, this Agreement may-Be terminated in

writing by any party in its sole and absolute discretion upon thirty (30) days® prior written notice

to the other parties.

3.16 Assignments. . This Agreement may not be assigned by Conservancy without the
prior written consent of Mayer and Agency which consent may be withheld in Mayer’s or
Agency’s sole discretion.

3.17 Binding BEffect. This Agreement shall be binding ﬁpon and inure to the benefit of

the parties hereto and their permitted successors and assigns. -

3.18 Amendments. No provision of this Agreement may be amended or added to
except by an Agreement in writing signed by the parties hereto or their respective successors in
interest and expressly stating that it is an amendment of this Agreement. '

3.19 Further Assurances. Each of the parties hereto shall execute and deliver any and -

all additional papers, documents and other assurances, and shall do any and all acts and things
reasonably necessary in connection with the performance of their obligations hereunder and to
carry out the intent and agreements of the parties hereto.

320 Governing Law. This Agreement shall be governed by, interpreted under, and
construed and enforced in accordance with the laws of the State of California.




. 3.21  Authority to Enter Into Agreement. The individual(s) executing this Agreerﬁent
on behalf of each party is (are) authorized to execute this Agreement on behalf of said party.
Each party has taken all actions required by law to approve the execution of this Agreement.

3.22 Representatives. The following individuals shall be designated as representatives
of the parties hereto. Larry Brose is designated as Mayer’s representative; Gary Gorman is
designated as the Conservancy’s representative; and Gustavo A. Duran is designated as the
representative of the Agency. Any of the parties may change such designated representatives by
giving the otheT party written notice of such change. '

3.23 Counterparts. This A_greemént may be executed in counterparts and when so
- executed, each such counterpart will constitute an original document and such counterparts will
constitute one and the same agreement. : '

"IN WITNESS WHEREOF, the parties hereto have executed this License Agreement.

“Mayer,!
MAYER FINANCIAL, LP,
~a California limited partuership

- By: RLM Management, Inc.,

-aCalifornia corporation,
Its General Partner

Date: «f}?}"h / ﬁ ,2001 . By: MM/&M |

¥

Robert L. Mayer, 'Presfdént

“Conservancy” -
HUNTINGTON BEACH WETLANDS
CONSERVANCY,

~ a California non-profit corporation

Date: ()l;vml L% 2001 By: | /WA /\AZK

Gordor{ W.TSmith', gfha{r}rfan
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Dated: __65—9%4 2001

ATTEST:

Agency Clerk

REVIEWED AND APPROVED:

“Agency”

- REDEVELOPMENT AGENCY OF THE

CITY OF HUNTINGTON BEACH,

- a public body, corporate and politic

= orn e thuchn

APPROVED AS TO FORM:

Ray Silv&r, Executive Director

APPROVED AS TO FORM:

‘David Biggs, Dep

- Kane, Balim¥r & Berkman
Agency Special Counsel

HWWHClosingParcelA-B\Licenses

Agenéy General Counsel |
INITIATED AND APPROVED:

‘- J - )1 .

ty Executive Director




~ EXHIBIT “A”

LEGAL DESCRIPTION OF DEGRADED WETLAND AREA

THE LAND DESCRIBED HEREIN IS SITUATED IN THE CITY OF HUNTINGTON
BEACH, COUNTY OF ORANGE, STATE OF CALIFORNIA, BEING A PORTION OF
SECTION 14, TOWNSHIP 6 SOUTH, RANGE 11 WEST OF THE RANCHO LOS BOLSAS,
AS PER MAP RECORDED IN BOOK 51, PAGE 14, RECORDS OF THE COUNTY OF
ORANGE, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

THOSE PORTIONS OF THAT LAND DESIGNATED AS REMAINDER ON MAP
THEREQOF OF TRACT NO. 15535 RECORDED SEPTEMBER 14, 1999 IN BOOK 790,
PAGES 44 THROUGH 50, INCLUSIVE, OF MISCELLANEOUS MAPS, RECORDS OF THE
COUNTY OF ORANGE. MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTHEAST CORNER OF THE SOUTH ONE-HALF OF THE
NORTHEAST ONE-QUARTER OF SAID SECTION 14, PER SAID TRACT NO. 15535;
THENCE ALONG THE NORTHERLY LINE OF SAID SOUTH ONE-HALF, NORTH
89°15°39” WEST 50.00 FEET TO THE WESTERLY RIGHT OF WAY OF BEACH
BOULEVARD AS SHOWN ON SAID TRACT NO. 15535; THENCE ALONG SAID
WESTERLY RIGHT OF WAY, SOUTH 00°17°01” WEST 681.85 FEET TO THE THE TRUE
POINT OF BEGINNING; THENCE, CONTINUING ALONG SAID WESTERLY RIGHT OF
WAY, SOUTH 00°17°10” WEST 257.55 FEET; THENCE, LEAVING SAID WESTERLY
RIGHT OF WAY, NORTH 87°33’37" WEST 14.00 FEET; THENCE NORTH 01°08’ 12
EAST 8.59 FEET; THENCE NORTH 45°11°30” WEST 65.40 FEET; THENCE NORTH
85°23°00” WEST 35.27 FEET; THENCE SOUTH 24°55°48” WEST 21.31 FEET: THENCE
NORTH 87°17°23” WEST 48.09 FEET; THENCE SOUTH 47°23’51” WEST 104.14 FEET;
THENCE SOUTH 84°57°19” “WEST 7.30 - FEET; THENCE NORTH 35°26°46” WEST 36.33
FEET; THENCE NORTH 25°58°40” EAST 262.04 FEET; THENCE NORTH 22°27°35” WEST
4.50 FEET; THENCE NORTH 46°37°29” EAST 23.07 FEET; THENCE NORTH. 24°21°30”
EAST 120.69 FEET; THENCE NORTH 83°27°33” EAST 17.12 FEET; THENCE SOUTH
02°55°37” WEST 92.82 FEET; THENCE SOUTH 52°05°49” WEST 37.38 FEET; THENCE
SOUTH 25°20°52” EAST 21.31 FEET; THENCE NORTH 60°23'17” BAST 33.54 FEET;
THENCE SOUTH 48°29°43” EAST 37.00 FEET; THENCE SOUTH 13°57°24” WEST 77.40
FEET; THENCE SOUTH 44°05°07” WEST 34.49 FEET; THENCE NORTH 56°31°38” WEST
21.74 FEET; THENCE SOUTH 29°01°58” EAST 26.68 FEET; THENCE SOUTH 78°10°37”
EAST 18.00 FEET; THENCE NORTH 33°19°31” EAST 98.78 FEET; THENCE NORTH
00°14°09” EAST 65.86 FEET; THENCE NORTH 89°42’50” EAST 6.00 FEET; TO SAID
WESTERLY RIGHT OF WAY AND THE TRUE POINT OF BEGINNING.

CONTAINS 43,651 SQUARE FEET OR 1.002 ACRES OF LAND, MORE LESS OR LESS. ]
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WHEN RECORDED MAILTO:

City Clerk

City of Huntington Beach
2000 Main Street

Huntington Beach, CA 92648 -

T - o - ~SPACE ABOVE THIS LINE FOR RECORDER'S USE
DUE]
. DOCUMENTARY TRANSFERTAXISS NOTAX
.Computed on the consideration ot value of property conveyed, OR
...Computed on the consideradon -of value less licns or encumbrances
remaining at time of sale. :

ture of Decladant of Agent determiQing tax ~ Firm Name

GRANT OF EASEMENT AND ACCEPTANCE OF DRAINAGE

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,

THE CITY OF HUNTINGTON BEACH, a municipal corporation of the State of California ("Grantor”)

Eereb‘y GRANT(S) ANﬁ CONVEYS to

PLG/LYON WATERFRONT RESIDENTIAL LL.G, a Delaware limited fiability company (‘Grantee”), |
_an easement appurtenant over that certain real property located in the City of Huntington Beach, County of Orange, State

~alifomia, described in Exhibit *A”attached hereto and Incorporated hersin by this reference (the "Rasement Aroa') for
: gecifggzsdsiggx _bé}ow.-.' The easerient fierein granted is for the benefit of the Grantee's adjacent propérty descibad

- in Exhibit “B” attached "hereto and incorparated ‘herein’ by this reference (the “Benefited Property™), which Benefited . -

i loped and improved as a single family attached residentia! community. The easement herein
Pzgt?dylsv?gr gqee ‘;i:gos% of accepting surface water runoff, sheet flaw, and water discharge from various drainage pipes,
guiverts and other drainage improvements situated on the Benefited Property which are designed and intended to direct
- and discharge surface water from the Benefited Property on to the Easement Area. Grantor hereby consents to suwch

drainage aﬂ% deposit of water onto the Easement Area and agrees to accept same in perpetuity for the benefit of the
Benefited Property. ' ' '

Dated. fup i, THE CITY OF HUNTINGTON BEACH,

e State of California

STATE OF CALIFORNIA

COUNTY OF ORANGE Mayor

¥
}
H

ATTEST: | L : -
City Clerk ] J’ )
[ g g A A no .-. " _.' 9 " .
ﬁdﬂt?;ew;c;::unm whose names(s) k@ubs d to the APPROVED AS TO FORM:
within instrument and acknowledged to me tha.t hfa'Sh ecuted L VY C
the same jn histheqEhen/ awhorized capacity(ics), and that by L, 4=
his'hy, signatureS(s) on the instrument the person(s) or the Aftorne:

entity ~apén behalf of whic_h the Pcr acied, executed the \ 05

fosmoment .'f"ff.'ffi".'m . o

WITNESS my hand and official seal.

This document Is solaly for the official
business of the Clty of Huntington

| KELLY LOUISE MANDIC
Signature

< Beach, as contemplated under AR Commission # 1372899
Government Code Sec. 6103 and i)} Notary Pubiic - Califomia £
shauld be recarded free of charge J COrange Coaunty r
1066 0179630002 N

RS A m

My Comm. Expires Sep 1, 2004




EXHIBIT “A”

LEGAL DESCRIPTION OF EASEMENT AREA

That certain real property located in the City of Huntington Beach, County of Qrange, State of
California, described as follows:




EXHEIT *A”
THE EASEMENT AREA

~ TBEACH BOULEVARD
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. Exmsrr“a” N
THE BENEFITTED PROPERTY

THIS LAND DESCRIBED E[EREIN IS SITUATED IN THE CITY OF

HUNTINGTON BEACH, COUNTY OF ORANGE, STATE OF- ‘CALIFORNIA;
BEING A PORTION OF SECTION 14, TOWNSIIIP 6SOUTH, RANGE 11 WEST

BEING ALL OF THE LAND AS SHOWN ONT]IE MAP OF TRACT NO 15549, |
RECORDED IN 842, PAGES 28 THROUGH 44, INCLUSIVE OF MAPS
RECORDS OF THE COUNTY OF ORANG -

EXCEPTING THEREFROM ALL OF __LOTS “AA” AND “BB” OFSAIDMAP

E-3




6390 GREENWICH DR. STE 170
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OFFICIAL BUSINESS
Document entitled to free
recording per Government Code
Sections 6103 and 27383

Recording Requested by
and When Recorded Return fo:

JOAN FLYNN CITY CLERK

CITY OF HUNTINGTON BEACH
P.0. BOX 190 - 2000 MAIN STREET
HUNTINGTON BEACH CA 92648

Space Above This Line For Recerder's Use

Exempt From Documentary Transfer Tax Per Revenue And Taxation Code Section 11922

GRANT DEED

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the
REDEVELOPMENT AGENCY OF THE CITY OF HUNTINGTON BEACH, a public body,
corporate and politic (“Grantor™), hereby grants to the CITY OF HUNTINGTON BEACH, a
California municipal corporation (“Grantee”), the real property located in the City of Huntington
Beach, County of Orange, State of California, which is described in the attached Exhibit A
incorporated herein by this reference.

“GRANTOR”

REDEVELOPMENT AGENCY OF THE
CITY OF HUNTINGTON BEACH

Dated as of: _ , 2005 By:

Jill Hardy
Chairman

ATTEST: APPROVED AS TO FORM:

\man (YT
Joan Flynn Tnnifer McGrath Vi h 5'05
Agency Clerk gency General Counsel

KACG\HB\WF\Lots AA and BB\Deed{AgencytoCity).doc

g :; >0 Page 1 of 4
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REVIEWED AND APPROVED: INITIATED AND APPROVED:

/:V‘“/ L (: ,M :
PenelopdCulbreth-Grafi David Biggs v
Executive Director Deputy Executive Director

APP ED AS TO FORM:

Kane)YBal
Agencly Special Counse

KACGUIB\WF\Lots AA and BB\Deed(AgencytoCity).doc
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CERTIFICATE OF ACCEPTANCE

This is to certify that the interest in real property conveyed by the Grant Deed dated as of
, 200 from the Redevelopment Agency of the City of Huntington

Beach to the City of Huntington Beach is hereby accepted by order of the City Council of the
City of Huntington Beach on August 11, 2003 and the City of Huntington Beach consents to

recordation thereof by its duly authorized officer.

“GRANTEE”
CITY OF HUNTINGTON BEACH

Date: By:
Jill Hardy
Mayor

ATTEST: APPROVED AS TO FORM:

-

ity AttorneS/ l/ﬁM) ‘{[ 2lp 5

City Clerk

D:\Documents and Settings\mulvihil\E.ocal Settings\Temporary Internet Files\OLK3\Deed(AgencytoCity).doc
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STATE OF CALIFORNIA )
} ss.
)
COUNTY OF )
On , before me, ,

a Notary Public in and for said state, personally appeared
personally known to me (or proved to me on the basis of satisfactory evidence) to be the person
whose name is subscribed to the within instrument and acknowledged to me that he/she executed
the same in his/her authorized capacity, and that by his/her signature on the instrument, the
person, or the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Notary Public in and for said State

(SEAL)

KACGHB\WF\Lots AA and BB\Deed(AgencytoCity).doc
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EXHIBIT A

Legal Description — Degraded Wetland Area

[behind this page]

KMNCGHBAWF\Lots AA and BB\Deed{AgencytoCity).doc
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EXHIBIT 'C'  —SUNRISE NEg15'3g" Y
PAGE 1 OF 2 PAGes ~ N891538°W 50.00™-p.0.8.

_LINE DATA _
DIRECTION

DISTANCE

NO.

Ll | s o0017'10° w| 257.55"
L2 | N 873337° w| 14.00'
L3
i4
LS

| N 01'08'12" E|  8.59
N 4511°30'W |  65.40"
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L7 1N 8717'23" w| 48.09°
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L10 | N 3526'6° w| 3635
L11 {N 25'58°40° E} 262.04
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EXHIBIT 'C’
| PAGE 2 OF 2 PAGES
THE LAND DESCRIBED HEREIN IS SITUATED IN THE CITY OF HUNTINGTON BEACH,
COUNTY OF ORANGE, STATE OF CALIFORNIABEING A PORTION OF SECTION 14,
TOWNSHIP 6 SOUTH, RANGE 11 WEST OF THE RANCHO LOS BOLSAS, AS PER WAP

RECORDED IN BOOK 51, PAGE 14, RECORDS OF THE COUNTY OF ORANGE. MORE -
PARTICULARLY DESCRIBED AS FOLLOWS: C :

THOSE PORTIONS OF THAT LAND DESIGNATED AS REMAINDER ON MAP THEREOF OF
TRACT NO. 15535 RECORDED SEPTEMBER 14, 1999 IN .BOOK 790, PAGES 44 THROUGH
50, INCLUSIVE, OF MAPS, RECORDS OF THE COUNTY OF ORANGE. MORE PARTICULARLY
DESCRIBED AS FOLLOWS: :

BEGINNING AT THE NORTHEAST CORNER OF THE SOUTH ONE~HALF OF THE NORTHEAST
ONE-QUARTER OF SAID SECTION 14, PER SAID TRACT MAP; THENCE ALONG THE
NORTHERLY LINE OF SAID SOUTH ONE—-HALF, NORTH 83°15'39° WEST 50,00 FEET TO
THE WESTERLY RIGHT OF WAY OF BEACH BOULEVARD AS SHOWN ON SAID TRACT MAP:
THENCE ALONG SAID WESTERLY RIGHT OF WAY, SOUTH 00'17'01" WEST 681.85 FEET TO
NG; THENCE, CONTINUING ALONG SAID- WESTERLY RIGHT OF .
WAY, SOUTH 00*17°10° WEST 257.55 FEET; THENCE, LEAVING SAID WESTERLY RIGHT OF
WAY, NORTH 87'33'37" WEST 14.00 FEET; THENCE NORTH 01‘08'12° EAST 8.59 FEET:
THENCE NORTH 45'11'30° WEST 65.40 FEET; THENCE NORTH 852300 WEST 35.27°
. FEET; THENCE SOUTH 24'55'48" WEST 21.31 FEET: THENCE NORTH 87'17'23" WEST
48,09 FEET; THENCE SOUTH 47°23'51" WEST 104,14 FEET: THENCE SOUTH 84'57'19"
WEST. 7.30 FEET; THENCE NORTH 35°26°46° WEST 36.33 FEET; THENCE NORTH
25'58'40" EAST 262.04 FEEY; THENCE NORTH 22'27°35" WEST 4.50 FEET; THENCE
NORTH 46°37'29" EAST 23.07 FEET: THENCE NORTH 24'21'30" EAST 120.69 FEET:
THENCE NORTH 83'27'33" EAST 17.12 FEET; THENCE SOUTH 02'S5'37" WEST 92.82
FEET; THENCE SOUTH 52'05'49° WEST 37.38 FEET; THENCE -SOUTH 25'20'52* EAST
21.31 FEET; THENCE NORTH 60°23'17" EAST 33.54 FEET; THENCE SOUTH 48'29'43"
EAST 37.00 FEET; THENCE SOUTH 13'57°24" WEST 77.40 FEET; THENCE SOUTH
44°05'07" WEST 34.49 FEET; THENCE NORTH 56'31°38" WEST 21.74 FEET; THENCE
SOUTH 24°01°58° EAST 26.68 FEET; THENCE SOUTH 78'10'37" EAST 18.00 FEET;
THENCE NORTH 33'19'31" EAST 98.78 FEET; THENCE NORTH 0G'14'09° EAST 65.86
FEET: THENCE NORTH 89°42°50° EAST 6.00 FEET; TO SAID WESTERLY RIGHT .OF WAY
AND THE TRUE POINT QOF BEGINNING.

CONTAINS 43,651 SQUARE FEET OR 1.002 ACRES OF LAND, MORE OR LESS.

AS SHOWN ON PAGE 1 OF THIS EXHIBIT “C".
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LICENSE AND MAINTENANCE AGREEMENT
BY AND BETWEEN
HUNTINGTON BEACH WETLANDS CONSERVANCY
AND THE CITY OF HUNTINGTON BEACH
RELATING TO THE DEGRADED WETLAND AREA AND THE BUFFER AREA

ARTICLE 1
PARTIES AND DATE
This License and Maintenance Agreement (“Agreement”) is entered into as of the
day of , 200 , by and between the HUNTINGTON BEACH

WETLANDS CONSERVANCY, a California non-profit corporation (“Conservancy™) and the
CITY OF HUNTINGTON BEACH, a California municipal corporation (“City”).

ARTICLE 2
RECITALS

2.1 The Redevelopment Agency of the City of Huntington Beach (“Agency”) intends to
convey to the City fee simple ownership of that certain real property located in
Huntington Beach, California, and legally described in the attached Exhibit A
(“Degraded Wetland Area”) and incorporated herein by this reference. Such property is
subject to the terms and conditions in the Deed Restriction and easement described in
Section 2.2, below.

22  The Agency has expressly reserved for itself a perpetual, non-exclusive easement on,
over and across the Degraded Wetland Area (“Conservation Easement™) pursuant to a
Grant Deed recorded on April 18, 2001 as Instrument No. 200110232774 in the Orange
County Recorder’s Office, which Grant Deed conveyed certain Agency property to
Mayer Financial, L.P., a California limited parinership (“Mayer”). The Conservation
Easement was reserved by Agency for those purposes set forth in that certain Open
Space/Wetland Preservation and Restoration Deed Restriction recorded against the
Degraded Wetland Area on December 19, 2000 as Instrument No. 20000689468 in the
Orange County Recorder’s Office (“Deed Restriction™), under which Agency is a
beneficiary. The Deed Restriction was recorded pursuant to that certain Settlement
Agreement entered into on or about November 29, 2000 by and between the City, the
California Coastal Commission (“Commission™), the Agency, Mayer, and Mayer related
entities (the “Settlement Agreement”). The easement reserved in the Grant Deed by
Agency constitutes a “conservation easement” in favor of Agency pursuant to California
Civil Code Section 815.1. The terms, conditions and restrictions in the Grant Deed, Deed
Restriction, and Settlement Agreement are incorporated herein by reference.

2.3 City is also the fee owner of that certain real property located in the City of Huntington
Beach, California, and legally described in the attached Exhibit A (“Buffer Area”) and
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incorporated herein by this reference. In connection with the Buffer Area, City has
entered into that certain agreement entitled “Agreement (Buffer Area Maintenance
Reimbursement)” by and between the City and Mayer dated as of May 5, 2003 (“Buffer
Area Agreement”). Mayer and the City entered into the Buffer Area Agreement to
provide for the maintenance of the Buffer Area. The terms, conditions and restrictions in
the Buffer Area Agreement are incorporated herein by reference.

24  The City granted to PLC/Lyon Waterfront Residential, LLC, a Delaware limited liability
company, a drainage easement over the Buffer Area pursuant to that certain Grant of
Easement and Acceptance of Drainage recorded on August 22, 2003 as Instrument No.
2003001019944 in the Orange County Recorder’s Office, and re-recorded on October 3,
2003 as Instrument No. 2003001215987 in the Orange County Recorder’s Office (“Grant
of Easement”). The ferms, conditions and restrictions in the Grant of Easement are
incorporated herein by reference.

2.5  Conservancy desires to maintain the Degraded Wetland Area and Buffer Area and ensure
that the use of the Degraded Wetland Area is in compliance with the Deed Restriction,
Grant Deed and Settlement Agreement and that the Buffer Area is maintained in
compliance with the Buffer Area Agreement and Grant of Easement.

2.6 City desires to give Conservancy permission to gain access to the Degraded Wetland
Area and Buffer Area, and Conservancy desires to obtain permission to gain access to the
Degraded Wetland Area and Buffer Area, for purposes related to the performance of
Conservancy’s duties under this Agreement.

ARTICLE 3
TERMS

3.1 Degraded Wetland Area

3.1.1 Conservancy’s Obligations. Conservancy hereby agrees to satisfy all of the
following obligations relating to the Degraded Wetland Area, in accordance at all
times with the requirements of the Deed Restriction, the Conservation Easement
and the Seftlement Agreement (collectively, the “Degraded Wetland Area
Obligations™):

a. Maintain the Degraded Wetland Area by removing accumulated trash and
debris from the Degraded Wetland Area, and take any and all other steps
required by the Deed Restriction for maintenance of the Degraded
Wetland Area.

b. Inspect the Degraded Wetland Area on a regular basis and report promptly
to the City of Huntingfon Beach Public Works Department Director

—,___ 3?7
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(“Director”) or the Director’s designee any condition causing or likely to
cause significant damage or destruction to the Degraded Wetland Area.

c. Restore and maintain the Degraded Wetland Area as described in Section
3.14.

d. Conduct necessary activities for vector and pest surveillance and control.

€. Inspect inlets, outlets, points of diversion, along fence lines, and other

areas where material accumulates with a minimum inspection frequency

of once every 6 months. Remove all accumulated material, trash and
debris.

f. Comply with all other requirements of the Deed Restriction, Conservation
Easement, and Settlement Agreement.

3.12 License. City hereby grants to Conservancy (including Conservancy’s
employees, consultants, subconsultants, representatives, and agents) a
nonexclusive right to enter onto the Degraded Wetland Area for the purpose of
satisfying the Degraded Wetland Area Obligations, in accordance at all times with
the requirements of the Deed Restriction, the Conservation Easement and the
Seitlement Agreement (collectively, the “Degraded Wetland Area Permitted
Uses”).  Conservancy’s (including Conservancy’s employees, consultants,
subconsultants, representatives, and agents) right to enter onto the Degraded
Wetland Area shall at all times be subject to the terms and conditions of this
Agreement, the Deed Restriction, the Conservation Easement and the Settlement
Agreement.

3.1.3 No Other Use by Conservancy. With the exception of the Degraded Wetland
Area Permitted Uses (3.1.2) described in this Agreement and other uses first
approved in writing by City, Conservancy shall not be authorized to use the
Degraded Wetland Area for any-other purpose whatsoever. Without limiting the
foregoing, in no event may the Conservancy place any signs, placards or related
items on or around the Degraded Wetland Area on a permanent or temporary
basis without the prior express written consent of the City. Additionally, the
express written consent of the City (which consent shall be in the City’s sole and
absolute discretion) shall be obtained prior to the Conservancy: (a) allowing the
entry of any person to the Degraded Wetland Area except those direct
representatives of the Conservancy who enter for the specific purposes of
performing the Conservancy’s obligations hereunder, (b) except as required by
this Agreement, planting any plant materials, performing any restoration or
alteration of any nature whatsoever to the Degraded Wetland Area or surrounding
property, (c) filing each and any specific permit application with any
governmental agency regarding the Degraded Wetland Area or surrounding
property, (d) seeking each and any specific grant or loan or engaging in any other
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specific fund raising effort for the Degraded Wetland Area, (e) modifying the
Degraded Wetland Area design (i.e. berm removal, grading changes, weir
locations, etc.), or (f) making any use thereof other than for the uses specifically
prescribed in this Agreement. Conservancy shall use the Degraded Wetland Area
at reasonable times and in a reasonable manner. Nothing herein shall constitute a

grant of any real property interest in the Degraded Wetland Area to the
Conservancy other than the limited license.

3.14 Restoration of Degraded Wetland Area. Within one (1) year following the
Effective Date, Conservancy hereby agrees that it shall complete restoration of the
Degraded Wetland Area as follows: removal of all non-native, invasive plant
species and accumulated trash and debris.

3.1.5  Compensation. City shall not be required to pay Conservancy any monetary
compensation for Conservancy’s performance under this Agreement as it pertains
to the Degraded Wetland Area, including, without limitation, the restoration of the
Degraded Wetland Area described in Section 3.1.4.

3.2 Buffer Area.

321 Conservancy’s Obligations. Conservancy hereby agrees to satisfy all of the
following obligations relating to the Buffer Area, in accordance at all times with
the requirements of the Buffer Area Agreement and Grant of Easement, and, to
the extent applicable, the Deed Restriction, the Conservation Easement and the
Settlement Agreement (collectively, the “Buffer Area Obligations™): '

a. Operate and maintain the Buffer Area in its original and designed form as
a water quality vegetative treatment best management practice associated
with the Waterfront Residential Development’s Water Quality
Management Plan.

b. Maintain the Buffer Area in a condition (including maintaining
appropriate vector countermeasures, plant harvesting, and gross pollutant
removal)} on an “as needed” basis for proper operation and maintenance as
directed from time to time by the Director or the Director’s designee.

c. Inspect inlets, outlets, points of diversion, along fence lines, and other
areas where material accumulates with a minimum inspection frequency
of once every 6 months. A mandatory inspection shall be conducted
during the late Summer or early Fall with a designated representative from
the City to prevent possible clogging during a rain event.

d. Replace damaged planting within the Buffer Area on an “as needed” basis
as directed from time to time by the Director or the Director’s designee.

59
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€. Inspect the Buffer Area drainage course on a regular basis to maintain
designed flow path. Promptly report to Director or the Director’s designee
any condition causing or likely to cause significant damage or destruction
to the Buffer Area treatment design.

3.22. License. City hereby grants to Conservancy (including Conservancy’s

3.2.3.

employees, consultants, subconsultants, representatives, and agents) a
nonexclusive right to enter onto the Buffer Area for the purpose of satisfying the
Buffer Area Obligations and, to the extent applicable, providing access to the
Degraded Wetland Area in order to satisfy the Degraded Wetland Area
Obligations, in accordance at all times with the requirements of the Buffer Area
Agreement and Grant of Easement, and, to the extent applicable, the Deed
Restriction, the Conservation Easement and the Settlement Agreement
(collectively, the “Buffer Area Permitied Uses”). Conservancy’s (including
Conservancy’s employees, consultants, subconsultants, representatives, and
agents) right to enter onto the Buffer Area shall at all times be subject to the terms
and conditions of this Agreement, the Buffer Area Agreement and Grant of
Easement, and, to the extent applicable, the Deed Restriction, the Conservation
Easement and the Settlement Agreement.

No Other Use by Conservancy. With the exception of the Buffer Area Permitted
Uses (3.2.2) described in this Agreement and other uses first approved in writing
by City, Conservancy shall not be authorized to use the Buffer Area for any other
purpose whatsoever. Without limiting the foregoing, in no event may the
Conservancy place any signs, placards or related items on or around the Buffer
Area on a permanent or temporary basis without the prior express written consent
of the City. Additionally, the express written consent of the City (which consent
shall be in the City’s sole and absolute discretion) shall be obtained prior to the
Conservancy: (2) allowing the entry of any person to the Buffer Area except those
direct representatives of the Conservancy who enter for the specific purposes of
performing the Conservancy’s obligations hereunder, (b) except as required by
this Agreement, planting any plant materials, performing any restoration or
alteration of any nature whatsoever to the Buffer Area or surrounding property,
(c) filing each and any specific permit application with any governmental agency
regarding the Buffer Area or surrounding property, (d) seeking each and any
specific grant or loan or engaging in any other specific fund raising effort for the
Buffer Area, () modifying the Buffer Area design (i.e. berm removal, grading
changes, weir locations, etc.) or (f) making any use thereof other than for the uses
specifically prescribed in this Agreement. Conservancy shall use the Buffer Area
at reasonable times and in a reasonable manner. Nothing herein shall constitute a
grant of any real property interest in the Buffer Area to the Conservancy other
than the limited license.
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3.24 City’s Obligations. City hereby agrees to satisfy all of the following obligations
relating to the Buffer Area (collectively, the “City Buffer Area Obligations™):

a. De-silting and sediment removal activities associated with the treatment
pools and flow channels.

b. Sampling, testing and water quality monitoring associated with best
management practice effectiveness assessment.

c. Flow monitoring.

d. Weir adjustments.

e. Maintenance of pipe conduits and culverts leading into-and out of Buffer
Area. '
f Cleaning/maintenance of “CDS” pre-treatment devices.

3.2.5 City’s Right of Access. Without limiting the generality of any provision of this
Agreement, including, without limitation, Section 3.8, below, the City shall have
at all times a right of access to the Buffer Area for the purpose of satisfying the
City Buffer Area Obligations.

3.2.6 Compensation. Subject to all of the terms and conditions of this Section 3.2.6,
City hereby agrees to reimburse Conservancy in arrears on no greater than a
quarterly basis for Conservancy’s satisfaction of the Buffer Area Obligations
pursuant to this Agreement as follows.

a. The City’s obligation to reimburse Conservancy for Conservancy’s
satisfaction of the Buffer Area Obligations shall be a special and limited
obligation of the City payable to Conservancy solely from the sources of
funds expressly identified in this Section 3.2.6.

b. The City shall have no obligation to reimburse any amounts to
Conservancy pursuant to this Section 3.2.6 except as follows:

1. The obligations of the City under this Agreement shall be special
and limited obligations payable solely from Trust Funds (as
defined in the Buffer Area Agreement). In the extent and to the
extent no Trust Funds are available, Conservancy hereby agrees
that the City shall be rclieved of its obligation to reimburse
Conservancy hereunder. The Buffer Area Agreement contains
limitations on how the Trust Funds may be used. Therefore,
“available” as used in this Section 3.2.6 means both that Trust
Funds exist and that the Buffer Area Agreement permits the use of

-383
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the Trust Funds for the Buffer Area Obligations for which
Conservancy is seeking reimbursement. The City shall notify
Conservancy within ten (10) business days following receipt of
any bill from Conservancy if no Trust Funds are available to pay
such bill. The City shall additionally notify Conservancy within
thirty (30) business days if the City becomes aware that there are
no Trust Funds available to pay future billings.

ii. The following conditions precedent to each payment hereunder
shall be satisfied:

{(A) Conservancy shall have submitted to the Director its annual
estimated Budget as described in subsection iii., below, and
the Director or the Director’s designee shall have pre-

- approved in writing (e-mail acceptance may be granted) the
Budget; |

(B) Conservancy shall not be in default as to any of its
obligations or any other terms and conditions under this
Agreement;

(C)  This Agreement shall not have been terminated; and

(D) Conservancy shall have satisfied the Buffer Area
Obligations in accordance with all of the terms and
conditions of this Agreement for all of the prior years.

iii. (A)  Except as set forth in subsection B., below, for the first
partial plus first full calendar year’s budget, no later than
October 1st of each and every year during the term of this
Agreement, Conservancy hereby agrees to submit to the
Director a budget detailing the reasonably estimated cosfs
necessary for the Conservancy to satisfy the Buffer Area
Obligations for the following calendar year, together with’
such documentatton or information as may be reasonably
requested by the Director or the Director’s designee
(collectively, the “Budget”). Conservancy hereby agrees
that each Budget shall contain sufficient documentation and
information to permit the City to satisfy the City’s annual
accounting obligations under Section 2.d of the Buffer Area
Agreement. The Budget shall be subject to the wriiten
approval (e-mail acceptance may be granted) of the
Director or the Director’s designee. Upon written approval
of the Budget (or any portion thereof) for any given
calendar year, subject to all of the terms and conditions of
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this Agreement, including, without limitation, subsection i.,

- above, the City shall reimburse the costs contained in the
approved Budget on a quarterly basis in arrears to
Conservancy in the following quarter, or as otherwise
agreed upon in writing in advance by both parties. (For
illustrative purposes only, if the Effective Date is October
15, 2003, the first full calendar year’s Budget would be due
on October 1, 2006 for the following calendar year
covering the period January 1, 2007 through December 31,
2007. Assuming the Budget was approved by the Director,
the City would make quarterly payments to Conservancy in
quarters 2, 3 and 4 of calendar year 2007 and quarter 1 of
calendar year 2008 for costs and expenses incurred in
quarters 1, 2, 3, and 4 of calendar year 2007.)

(B)  For the first partial plus first full calendar year, within
thirty (30) days following the Effective Date, Conservancy
hereby agrees to submit to the Director an estimated
Budget for the remainder of the first partial plus first full
calendar year. The Budget shall be subject to the written
approval (e-mail acceptance may be granted) of the
Director or the Director’s designee. Upon written approval
of the Budget (or any portion thereof) for the first partial
plus first full calendar year, subject to all of the terms and
conditions of this Agreement, including, without limitation,
subsection i., above, the City shall reimburse the costs
contained in the approved Budget on a quarterly basis in
arrears ‘to Conservancy in the following quarter, or as
otherwise agreed upon in writing in advance by both
parties. (For illustrative purposes only, if the Effective
Date is October 15, 2005, the first partial calendar year’s
Budget would be due on November 15, 2005 for the
remainder of the calendar year covering the period October
15, 2005 through December 31, 2005 plus the first full
calendar year covering the period January 1, 2006 through
December 31, 2006. Assuming the Budget was approved
by the Director, the City would make quarterly payments to
Conservancy in quarter 1, 2, 3, and 4 of calendar year 2006
and quarter 1 of calendar tear 2007 for costs and expenses
incurred in partial quarter 4 of calendar year 2005 and
quarters 1, 2, 3, and 4 calendar year 2006.)

(C) By March 30th of each and every year during the term of
this Agreement, Conservancy hereby agrees to prepare and
provide to the Director an annual accounting of actual costs
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incurred by Conservancy to satisfy the Buffer Area
Obligations for the prior calendar year. (For illustrative
purposes only, if the Effective Date is October 15, 2005,
the first accounting would be due on March 30, 2006
covering the period October 15, 2005 to December 31,
2005, the second accounting would be due on March 30,
2007 covering the period January 1, 2006 to December 31,
2006, and so on.) Based on actual costs incurred, as
determined by the accounting, Conservancy shall submit a
bill to the Director. Any bill (or portion thereof) approved
by the Director shall be paid, subject to all of the terms and
conditions of this Agreement, including, without limitation,
subsection i., above, by the City to Conservancy on a
quarterly basis.

iv. In the event the City reimburses Conservancy, which
reimbursement (or portion thereof) the City was not obligated to
make hereunder, Conservancy hereby agrees to refund any such
reimbursement (or portion thereof) to the City within ten (10) days
following the reimbursement. For illustrative purposes only,
Conservancy might be obligated to refund the City a
reimbursement (or portion thereof) if the City makes a double
reimbursement or over-reimbursement to Conservancy or some or
all of the conditions set forth in Section ii., above, have not been
satisfied.

V. Conservancy hereby agrees that it shall not expend any monies
reimbursed to Conservancy pursuant to this Agreement for any
purpose other than to satisfy the Buffer Area Obligations.

Vi. Conservancy hereby agrees that the City shall have the right at all
reasonable times to inspect, copy and audit Conservancy’s books
and records pertaining to this Agreement. In the event an audit
discloses an overbilling against the City in excess of the greater of:
(X) five percent (5%) of the then current approved Budget or (Y)
$500.00, Conservancy hereby agrees that it shall, within thirty (30)
days following written request therefore, reimburse the City for the
reasonable cost of such audit plus the amount which has been
overbilled. In the event an audit discloses an overbilling against
the City in an amount less than the greater of: (X) five percent
(5%) of the then current approved Budget or (Y) $500.00,
Conservancy hereby agrees that it shall, within thirty (30) days
following written request therefore, reimburse the City for the
amount which has been overbilled
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vii.  Each reimbursement payment from City to the Conservancy shall
be consideration for the satisfaction by Conservancy on a quarterly
basis of the Buffer Area Obligations, such that the City’s
obligation hereunder to reimburse Conservancy shall be limited to
each quarterly installment if and as it falls due for each quarter.
Conservancy hereby acknowledges and agrees that the City shall
not be liable for any amount in excess of the amount due in any
given quarter or calendar year.

vitl.  Conservancy hereby agrees to pay, at its sole cost and expense, any
and all additional costs, fees, charges and/or expenses which are
incurred by Conservancy or a third party pertaining to the Buffer
Area which are not contained within an approved Budget and/or
which are not pre-approved in writing by the Director or the
Director’s designee.

1X. Prior to being incurred, all costs and expenses must be pre-
approved in writing by the Director or the Director’s designee (e-
mail acceptance may be granted) and all costs and cxpenses are
limited to maintenance and oversight of the Buffer Area. Any cost
or expense not pre-approved in writing by the Director or the
Director’s designee shall not be subject to reimbursement
hereunder.. Director’s approval of the annual Budget shall satisfy
this condition for all expenses included in the annual Budget.

3.3 . Compliance with Laws. Conservancy hereby agrees to comply, and to cause its
employees, consultants, subconsultants, representatives, and agents to comply, with all
federal, state and local laws, statutes and ordinances in connection with Conservancy’s
entry and all activities on the Degraded Wetland Area and Buffer Area and performance
under this Agreement. It is the responsibility of the Conservancy to ensure all activities
associated with or on the Degraded Wetland Area and Buffer Area comply with all
applicable local, regional and federal regulations, including, but not limited to, rules and
regulations associated with the U.S. Army Corps of Engineers, Santa Ana Water Quality
Control Board, Fish & Wildlife Services and the Department of Fish & Game.

3.4  Effective Date. The effective date of this Agreement shall be the date set forth above in
Article 1 of this Agreement (“Effective Date™).

3.5  Temm. The term of this Agreement shall commence on the Effective Date and shall end
on the completion of the twentieth (20“‘) full calendar year afier the Effective Date
(“Original Term Expiration™), unless earlier terminated or extended pursuant to this
Agreement. Upon the Original Term Expiration, the term of this Agreement shall
automatically renew for subsequent additional five (5) calendar year periods (each an
“Additional Term”) unless either party hereunder provides written notice to the other
party at least thirty (30) days prior to the Original Term Expiration or the expiration of
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3.6

3.7

3.8

3.9

then Additional Term. Upon the expiration of the term, no additional instrument, consent
or action by either party shall be required to terminate this Agreement. A “calendar year”
shall mean the twelve (12) month period starting January 1% and ending December 31%.

Condition of Licensed Property. Upon the expiration or termination of this Agreement,
Conservancy hereby agrees that it shall cause the Degraded Wetland Area and Buffer
Area to be left in the same condition as the Degraded Wetland Area and Buffer Area
were in prior to Conservancy’s entry onto the Degraded Wetland Area and Buffer Area,
subject to any changes to the condition of the Degraded Wetland Area or the Buffer Area
that are required by this Agreement. Conservancy hereby agrees that it shall, at its sole
cost and expense, repair, or cause to be repaired, any damage to the Degraded Wetland
Area or Buffer Area caused by Conservancy (including Conservancy’s employees,
consultants, subconsultants, representatives, and agents). Conservancy acknowledges
that as of the Effective Date of this Agreement that significant construction activity will
be on-going adjacent to the Degraded Wetland Area and Buffer Area for an extended
period of time. Nothing in this Agreement shall be construed as a limitation upon such
construction activity or an obligation of City to restore or otherwise improve the existing
condition of the Degraded Wetland Area or Buffer Area in any manner.

Vector Control. Orange County Vector Control shall be permitted to enter the Degraded
Wetland Area or Buffer Area for vector control purposes as it deems necessary.

Entry by City. Nothing in this Agreement shall be construed to restrict or prevent City
and its agents, consultants and assigns, entry to the Degraded Wetland Area and Buffer
Arca.

Hazardous Materials. Conservancy hereby agrees that it shall not store or use, or consent
to the storage or use of, any Hazardous Materials on the Degraded Wetland Area or
Buffer Area at any time during the term of this Agreement, other than herbicides,
pesticides and insecticides approved by a wetland biologist to protect and required to
maintain the Degraded Wetland Area and Buffer Area in accordance with the
requirements outlined herein and the incidental use of gasoline an/or oil to power small
gardening and maintenance equipment. As used in this Agreement, “Hazardous
Matenals,” means: '

a. ~ a “Hazardous Substance” as defined by Section 9601 of the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, 42 U.S.C.
§§9601 ef seq. or as “Hazardous Waste” as defined by Section 6903 of the
Resource Conservation and Recovery Act, 42 U.S.C. §§6901 et seq.;

b. an “Extremely Hazardous Waste,” a “Hazardous Waste,” or a “Restricted
Hazardous Waste,” as defined by The Hazardous Waste Control Law under
§§25115, 25117 or 25122.7 of the California Health and Safety Code, or is listed
or identified pursuant to §25140 of the California Health and Safety Code;
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c. a “Hazardous Material,” “Hazardous Substance,” “Hazardous Waste,” or “Toxic
Air Contaminant” as defined by the California Hazardous Substance Account Act,
laws pertaining fo the underground storage of hazardous substances, hazardous
materials release response plans, or the California Clean Air Act under §§ 25316,
25281, 25501, 25501.1, 117690 or 39655 of the California Health and Safety
Code;

d. “Oil” or a “Hazardous Substance” listed or identified pursuant to §311 of the
Federal Water Pollution Controt Act, 33 U.S.C. §1321;

e. materials, substances and wastes listed or defined as a “Hazardous Waste,”
“Extremely Hazardous Waste,” or an “Acutely Hazardous Waste” pursuant to
Chapter 11 of Title 22 of the California Code of Regulations Sections 66261.1 -
66261.126; '

f. materials, substances and wastes listed by the State of California under
Proposition 65 Safe Drinking Water and Toxic Enforcement Act of 1986 as a
chemical known by the State to cause cancer or reproductive toxicity pursuant to
§25249.8 of the California Health and Safety Code;

g. a material which due to its characteristics or interaction with one or more other
substances, chemical compounds, or mixtures, damages or threatens to damage,
health, safety, or the environment, or is required by any law or public agency to
be remediated, including remediation which such law or government agency
requires in order for the property to be put to any lawful purpose;

h. any material whose presence would require remediation pursuant to the guidelines
set forth in the State of California Leaking Underground Fuel Tank Field Manual,
whether or not the presence of such material resulted from a leaking underground
fuel tank;

I asbestos, PCBs, and other substances regulated under the Toxic Substances
Control Act, 15 U.S.C. §§2601 et seq.;

j- any radioactive material including, without limitation, any “source material,”
“special nuclear material,” “by-product material,” “low-level wastes,” “high-
level radioactive waste,” “spent nuclear fuel” or “transuranic waste,” and any
other radioactive materials or radioactive wastes, however produced, regulated
under the Atomic Energy Act, 42 U.S.C. §§2011 et seq., the Nuclear Waste
Policy Act, 42 U.S.C. §§10101 et seq., or pursuant to the California Radiation
Conirol Law, California Health and Safety Code §§114960 et seq.;

k. materials, substances and wastes regulated under the Occupational Safety and

Health Act, 29 U.S.C. §§651 et seq., or the California Occupational Safety and
Health Act, California Labor Code §§6300 ef seq.; and/or
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3.10

3.11

L. materials, substances and wastes regulated under the Clean Air Act, 42 U.S.C.
§§7401 et seq. or pursuant to the California Clean Air Act, Sections 3900 et seq.
- of the California Health and Safety Code.

No Encumbrances. Conservancy hereby agrees to keep the Degraded Wetland Area and
Buifer Area free from all encumbrances and liens of any kind during the term of this
Agreement. - Conservancy hereby agrees to promptly pay and discharge all demands for
payment relating to Conservancy’s (including Conservancy’s employees, consultants,
subconsultants, representatives, and agents) entry on the Degraded Wetland Area and/or
Buffer Area and/or Conservancy’s (including Conservancy’s employees, consultants,
subconsultants, representatives, and agents) performance under this Agreement, and to
take all other steps to avoid the assertion of claims of lien against the Degraded Wetland
Area and Buffer Area. In the event a claim of lien is recorded by reason of
Conservancy’s (including Conservancy’s employees, consultants, subconsultants,
representatives, and agents) entry on the Degraded Wetland Area and/or Buffer Area
and/or Conservancy’s (including Conservancy’s employees, consultants, subconsultants,
representatives, and agents) performance under this Agreement, Conservancy, within
twenty (20) days from the date of such recordation, hereby agrees either () to record or
to deliver a surety bond sufficient to release such claim or lien in accordance with
applicable law; or (b) to provide City with such other assurance as City may require for
the payment of the claim or lien.

Insurance; Indemnification.

3.11.1 Conservancy hereby agrees to obtain, at its sole cost and expense, and keep in full
force and effect, during the term of this Agreement, the following insurance
policies:

(a) General Liability Insurance with a minimum coverage limit per
occurrence of not less than $1,000,000. A *“Claims made” designation is
only acceptable for professional or pollution liability insurance.

(b)  Workers’ Compensation Insurance in an amount and form sufficient to-
mect all applicable governmental requirements, with a minimum coverage
of at least $100,000 for bodily injury per disease or ‘accident per
occurrence.

3.11.2 City, Agency and their respective agents, officers and employees shall be named
as the “Certificate Holder” and as additional insureds for each insurance policy
required herein. Each such policy shall contain a provision that: (a) for all
claims, accidents, injuries and damages occurring in or about the Degraded
Wetland Area and/or Buffer Area, the policy provides primary coverage without
contribution from any other insurance carried by or for the benefit of City and
Agency, (b) the policy shall not be cancelled and the amount thereof shall not be
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reduced unless thirty (30) days’ written notice shall have been given to City by
certified mail, return receipt requested, which notice shall contain the policy
number and the names of the insured and additional insureds, except that the
policy shall not be cancelled for non-payment of premiums unless ten (10) days’
wrilten notice shall have been given to City in the manner set forth herein. All
insurance required to be carried by Conservancy pursuant to the terms of this
Agreement shall be effected under valid and enforceable policies issued by
reputable and independent insurers licensed in the State of California with a
current A.M. Best’s rating of no less than A:VIL.

3.11.3 Prior to entry onto the Degraded Wetland Area or Buffer Area, Conservancy
agrees that it shall deliver to the Director appropriate certificates of insurance
evidencing the insurance required to be carried pursuant to this Section 3.12.

3.11.4 Conservancy hereby agrees to indemnify, defend, protect and hold City, Agency
and their respective and its agents, officers, consultants and employees, the
Degraded Wetland Area and the Buffer Area free and harmless from any and all
loss, liability, claims, damages and expenses (including, but not limited to,
reasonable attorneys’ fees and costs) arising directly or indirectly from
Conservancy’s (including Conservancy’s employees, consultants, subconsultants,
representatives, and agents) entry on the Degraded Wetland Area and/or Buffer
Area and/or Conservancy’s (including Conservancy’s employees, consultants,
subconsultants, representatives, and agents) performance under this Agreement.
Such undertaking of indemnity shall survive the expiration or termination of this
Agreement for any reason.

3.12 Default.

3.12.1 Failure or delay by either party to perform any term or provision of this
Agreement constitutes a default under this Agreement. The non-defaulting party
- shall give written notice of defaull to the defaulting party, specifying the default
complained of. The defaulting party must cure, correct or remedy such failure or
delay within thirty (30) days after receipt of such written notice of default.
Failure or delay in giving such notice of default shall not constitute a waiver of
any default, nor shall it change the time of default. Delays by either party in
asserting any of its rights and remedies shall not deprive the party of its right to
institute and maintain any actions or proceedings which it may deem necessary to
protect, assert or enforce any such rights or remedies. Notices hereunder shall be
sent to the following addresses or such other addresses as may be provided in
writing by cither party to the other party:
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A

3.13

3.14

3.15

If to City:
City of Huntington Beach
Attn: Director of Public Works
2000 Main Street
Huntington Beach CA 92648
Fax #: (714) 374-1573
Phone #: (714} 536-5437

If to Conservancy:

Huntington Beach Wetlands Conservancy ,

Attn: % Ann MaCa-.wrhg 7reaswrve
1922 Kappor. DV e
Hu.vrhnq'f'On ‘Beach. , A, Gozyd

Fax #:

Phone#: (214 5 93— 5550

3.12.2 Any notice of default that is transmitted by electronic facsimile transmission
during regular business hours of regular business days followed by delivery of a
“hard” copy, shall be deemed delivered upon its transmission; any notice of
default that is personally delivered (including by means of professional messenger
service, courier service such as United Parcel Service or Federal Express, or by
U.S. Postal Service), shall be deemed received on the documented date of receipt;
and any notice of default that is sent by registered or certified mail, postage
prepaid, return receipt requiréd shall be deemed received on the date of receipt
thereof.

3.12.3 In the event a default is not cured by the defaulting party within the time set forth
in this Section 3.12, then the non-defaulting party may terminate this Agreement
in writing,

Termination. Notwithstanding Section 3.12, this Agreement may be terminated in
writing by either party in its sole and absolute discretion upon thirty (30) days® prior
written notice to the other party.

Attorneys’ Fees. In any action between either of the parties seeking enforcement or
interpretation of any of the terms and provisions of this Agreement or a declaration as to
the meaning hereof, or in connection with the Degraded Wetland Area or Buffer Area,
the prevailing party in such action shall be awarded, in addition to damages, injunctive or
other relief, its reasonable costs and expenses, not limited to taxable costs, reasonable
aftorneys’ fees and reasonable fees of expert witnesses.

Assignments. This Agreement may not be assigned by Conservancy without the prior
written consent of City which consent may be withheld in City’s sole discretion.
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3.16  Binding Effect. This Agreement shall be binding upon and inure to the benefit of the
parties hereto and their permitted successors and assigns.

3.17 Amendments. No provision of this Agreement may be amended or added to except by an
Agreement in writing signed by the parties hercto or their respective successors in
interest and expressly stating that it is an amendment of this Agreement.

3.18  Further Assurances. Each of the parties hereto shall execute and deliver any and all
additional papers, documents and other assurances, and shall do any and all acts and
things reasonably necessary in connection with the performance of their obligations
hereunder and to carry out the intent and agreements of the parties hereto.

3.19  Governing Law. This Agreement shall be governed by, interpreted under, and construed
and enforced in accordance with the laws of the State of California.

3.20 Authority to Enter Into Agreement. The individual(s) executing this Agreement on
behalf of each party is (are) authorized to execute this Agreement on behalf of said party.

Each party has taken all actions required by law to approve the execution of this
Agreement.

3.21 Counterparts. This Agreement may be executed in counterparts and when so executed,
cach such counterpart will constitute an original document and such counterparts will
constitute one and the same agreement.

[remainder of page left intentionally blank]

[signatures on following pages]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement.

“Conservancy”

HUNTINGTON BEACH WETLANDS
CONSERVANCY, a California non-profit
corporation

f

' / n
A /J N ;'f /
Date: %}Mﬁ) G 12005 By: Z?\\\y‘m \J; M/

Gordon W. Smith |
Chairman

| [remaining signature follows on next page]

KACG\HB\WF\Lots AA and BB\License{12-13-04).clean(final).dec

—y mcmnne g gél Page 17 of 18
’ .

L




‘lcity) L

CITY OF HUNTINGTON BEACH, a
California municipal corporation

Date: , 200 By:
Jill Hardy, Mayor
ATTEST: APPROVED AS TO FORM:
City Clerk ity Attorney N ,l | 010%
Hyojos-

REVIEWED AND APPROVED: INITIATED AND APPROVED:
oty LA Lok ﬁm/ c oY
[ Penelop@ Culbreth-Graft, David Biggs, Director of Economic

City Administrator Development

b

Robert Beards , Director of Public Works

APPROVED AS TO FORM:

Kane, et &‘lherkr@'-
City Spgtial Counsel
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EXHIBIT A

LEGAL DESCRIPTION OF DEGRADED WETLAND AREA
AND
LEGAL DESCRIPTION OF BUFFER AREA

[behind this page]

EXHIBIT A
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