Council/Agency Meeting Held:
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Council Meeting Date: 12/15/08 Department [D Number: AD 08-19

CITY OF HUNTINGTON BEACH
REQUEST FOR CITY COUNCIL/REDEVELOPMENT AGENCY ACTION

SUBMITTED TO: Honorable Mayor/Agency Chairman gnd City Council/Agency Members
SUBMITTED BY: Fred A. Wilson, City Administrator/ tlve Dlrector

PREPARED BY: Paul Emery, Deputy City Administra or 7
Escrow Agreement

SUBJECT: Approve the Implementation Agreement and
between the City of Huntington Beach, the Redevelopment Agency and
Makallon Atlanta Huntington Beach, LLC to implement the provisions of
the Owner Participation Agreement that govern the design, development
and construction of the Senior Center.

Statement of Issue, Funding Source, Recommended Action, Alternative Action(s), Analysis, Environmental Status, Attachment(s)

Statement of Issue: The City of Huntington Beach, the Redevelopment Agency and
Makallon Atlanta Huntington Beach, LLC entered into an Owner Participation Agreement
(OPA) for the Pacific City Project in 2006. It is now necessary to approve an
implementation agreement and escrow agreement for the Senior Center component of the
OPA.

Funding Source: The development, design and construction of the Senior Center is being
funded by the Park In-Lieu Fee assessed against the residential portion of the Pacific City
Project as calculated pursuant to Zoning and Subdivision Ordinance Section 254.08.

Recommended Action: Motion to: Approve and authorize the Mayor/Chairman and City
Clerk/Agency Secretary execute the Implementation Agreement and Escrow' Agreement
between the City of Huntington Beach, the Redevelopment Agency and Makallon Atlanta
Huntington Beach, LLC. -

Alternative Action(s): Do not approve the Agreements and direct staff accordingly.

Analysis: On October 16, 2006 the City of Huntington Beach, Redevelopment Agency and
Makallon Atlanta Huntington Beach LLC entered into an Owner Participation Agreement
(OPA) that included the provisions for the construction of a Senior Center. It has become
necessary to implement the provisions of the OPA that govern the design, development and
construction for the Senior Center. The implementation agreement identifies the schedules
of performance, project budget submissions and escrow deposit obligations. The Escrow
Agreement defines the escrow fund and the disbursement and release of funds.
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REQUEST FOR CITY COUNCIL ACTION
CITY COUNCIL MEETING DATE: December 15, 2008

DEPARTMENT ID NUMBER: AD 08-19

The Implementation Agreement identifies four schedules — schematic design, street and
utility design, building design, and construction. Based on the proposed schedules and the
opportunity for extension, the outside date for construction completion of the Senior Center is
April 2011. There are a number of additional terms in the agreement including status and
reporting requirements and remedies for delays.

The Escrow Agreement is to be established within 5 days of execution and is funded by a
deposit of $2,000,000 by Makallon Atlanta Huntington Beach, LLC. These funds will be
utilized throughout the design schedules identified above. Upon commencement of
construction the escrow account will be increased to $3,000,000 and drawn down for
construction expenses.

Each of these agreements set forth the implementation of the design and construction of the
Senior Center in furtherance of the Owner Participation Agreement.

Strategic Plan Goal: (C-2) Provide quality public services with the highest professional
standards to meet community expectations and needs, assuring that the city is sufficiently
staffed and equipped overall.

Environmental Status: Not Applicable

Attachment(s):

City Clerk’s

Page Number . Description

Implementation Agreement between the City of Huntington Beach, the
Redevelopment Agency and Makallon Atlanta Huntington Beach, LLC.

> Escrow Agreement between the City of Huntington Beach, the
" | Redevelopment Agency and Makallon Atlanta Huntington Beach, LLC.
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EXECUTION COPY

IMPLEMENTATION AGREEMENT

THIS IMPLEMENTATION AGREEMENT (this “Agreement”) is entered into as of
52008, by and .among the REDEVELOPMENT AGENCY OF THE CITY OF
ON IEACH a public body, corporate and politic (“Agency”), the CITY OF

TINGTON BEACH, 4 charter ¢ity (“City™), and MAKALLON ATLANTA HUNTINGTON
IEACH  LLC, a Delaware limited liability company (“Participant™).

ity Pr()Ject executed and dehvered pursuant 10 Agency
on 2006 67 apploved and adopted at the October 16, 2006

B. This Agreement-is intended to implement the provisions of the OPA that govern

‘the design, development and construction of the Senior Center.

NOW, THEREFORE, for good.and valuable consideration, the receipt and sufficiency of
‘whitch #re hereby acknowledged, the parties agree as follows:

1. Definitions; Acknowledgmcnts Capitalized terms used in this Agreement
withott definition. have the respective meanings assigned to such terms in the OPA or in the
Conditions of Approval therein referenced. The parties hereby acknowledge that (i) Final Tract
Map No. 16338 was recorded in the Recorder’s Office of the County of Orange on August 30,
2007, (ii) the “Effective Date” of the OPA is August 30, 2007 and (iii) Environmental Impact
Report No. 07-002, and related Conditional Use Permit No. 07-39 and Findings and Conditions
of Approval, for the Senior Center were approved and adopted at the February 4, 2008 City
Council meeting,

2. Schedules of Performance. In furtherance of Section 607.a of the OPA, the
Participant hereby proffers and the City and the Agency hereby approve, the four (4) separate
petformance schedules attached to and made a part of this Agreement as Schedule 1 [Schematic
Design Approval], Schedule 2 [Street and Utility Design], Schedule 3 [Building Design} and
Schedule 4 [Construction] (individually, a “Schedule” and collectively, whether all or less than
all, the “Schedules™). The Schedulés in material part provide as follows:

Schedule 1 is a schedule to process and obtain schematic building design approval
of the Senior Center by applicable City authorities (“Schematic Approval”); the effective
date of Schematic Approval constitutes the “commencement date” for Schedule 2 [Street
and Utility Design]and Schedule 3 [Building Design];

Schedule 2 [Street and Utility Design] is a time-line for the design, permitting and
utility contracting (as applicable), for public streets and wet and dry utilities, including

3/20/02 6031-00004
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the submission, processing and issuance-of a rough grading plan and permit; the-effective
date of Schematic Approval constitutes the “commencement date” for the Schedule;

Schedule 3 [Building Design] is a time-line for the design. of the Senior Center
building, including the submission, processing and issuance of building permnts the
effective date of Schematic Approval constitutes the “commencement date” for the
Schedule and the Schedule runs concurren,_?'wx h Schedule 2; and

Schedule 4 [Construction] is a time-line for contract bidding and construetion of
the Senior Center; the effective date of issuance of the last of all requisite building
permiits, approvals and utility agreements for the Senior Center and attendant public

streets and utilities by all applicable governmental,, public and quasi-publ
under Schedules 2 and 3. constitutes the “commencement date™ for the Schedule.

3. Schedule Extensions. At the election and in the sole discretion of Participant
from time to time, Schedule 1 permissively may be-extended for a maximum period of sixty 60)
days in the aggregate, Schedule 2 permissively may be extended for a maximum period through:to
the first anniversary of the effective date of Schematic Approval (with such 1-year- anniversary
date inclusive of the Schedule 2 tlme-hnc) Schedule 3 permissively may be extended for a

maximum period through to the first anniversary of the effective date of Schematic. Approval

(with such 1-year anniversary date inclusive of the ‘Schedule 3 time-line), and Schedule 4
permissively may be extended for a miaximum period of one hundred eighty (180) days in the
aggregate. In addition, each Schedule shall be extended:

(@)  For cach day of any prevention, delay or stoppage proximately resulting
from the occurrence of a Force Majeure event (as the term “Force. Majeure™ is defined
under the OPA); and/or

(b)  For cach day of prevention, delay or stoppage proximately resulting from
(i) any delay by any governmental, public or quasi-public authority in any processing
and/or approval of any goed faith submission in excess of the time period(s) provided
therefor in the applicable Schedule(s) and/or (ii) any request or requirement by any
governmental, public or quasi-public authority in addition to the Conditions of Approval
and Mitigation Measures in effect as of the date hereof with respect to the Senior Center

(“City Delay™); and/or

(c) For each day of continuance of any unrelated third party legal or equitable
suit or action respecting or involving the Senior Center (in any instance, “Litigation™).

The City, by and through the City Administrator, and the Participant, by and through its
designated representative from time to time, shall meet and confer biannually and execute and
initial effective as of each 6-month anniversary of this Agreement a memorandum of the status of
performance under the then applicable Schedule(s) specifying any extension(s) to such
Schedule(s) desired by the Participant and/or arising under the preceding provisions of this
Section 3. For purposes hereof, the first 6-month anniversary of this Agreement shall be deemed

-2-
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to be April 30, 2009 and each 6-month subsequent anniversary shall be each succeeding October
31 and. April 30 until substantial completion of the Senior Center (as defined in Section 5
hereof). Effective as of each such 6-month anniversary, the Participant also shall deliver to the
City-a statement of the: aggregate of funds expended to date and costs and expenses incurred o
date in furtherance of the design, development, installation and/er construction of the Senior
Center, mcludmg ‘the Management Fee to the extent of such funds and expenses (as of any
specified date, the-*Participant Interim Costs”)

4, Senior Center Comnlenon The Participant heteby agrees to use pood faith efforts
in ordet to complete the demgn, developmgtit: | construétion of the Senior Ceniter in accordance.
with the Schedules (as'the same ma extended pursuant to Section 3 hereof or with the prior
written consent of the City in its sole diseretion) and further agrees to give to the City monthly
status reports duting the pendency of Schedule 1, quarterly status reports during the pendency of
Schedule 2 and Schedule 3, and monthly status reports during the pendency of Schedule 4. By
execution of this Agreement the Agency and the City acknowledge that this' Agreement is in
furtherance of Section 607.a of the OPA, hereby accept the performance obligations reflected in
the Schedules (as the same may be extended pursuant to Section 3 hereof or with the prior
written consent of the City in its sole discretion) and further agree this Agreement and the time
lines and time periods hereby created, profféred and accepted supersede any conirary provision,
express or implied, of the OPA.

(a) Subject to paragraph (b) below, if the scope of performance provided for in any
Schedule(s) shall not be completed within the time period(s) provided for in-such Schedile(s) (as
such Schedule(s) may be extended as provided for in Section 3 hereof or with the prior written
consent of the City in its sole discretion), then Participant shall be relieved of its obligation to
design, develop and construct the Senior Center as set forth in the OPA and this Agreement and
the Participant shall instead pay the entire Park In-Lieu Fee to the City, due and payable in

immediately available funds no later than sixty (60) days from approval of the Certified Cost

Statement, subject, however, to a credit against the Park In-Lieu Fee to the extent of the then
aggregate of Participant Interim Costs, as the same shall be substantiated in the Certified Cost
Statement (such Park In-Lieu Fee, less such credit at any time, being the “Park In-Lieu Fee
Balance”). If the Participant is obligated under this paragraph (a) to pay the Park In-Lieu Fee
Balance, then:

(A)  Ifthe Participant disputes its obligation under this paragraph (a) to pay the
Park In-Lieu Fee Balance, then, the Participant nevertheless shall deliver the Park In-Lieu
Fee Balance to its duly appointed legal counsel or title company, and the same shall be
held, in escrow, pending resolution of such dispute either (1) by final unappealable order
issued in legal or equitable proceedings, or mediation or arbitration, or (2) by mutual
agreement of the parties and joint written instructions given to the escrow agent. If such
dispute is resolved by adversarial action (whether judicial proceedings, or mediation or
arbitration), the prevailing party shall be entitled to an award of its reasonable legal costs
and expenses and the cost of such proceedings from the others (with the City and the
Participant being treated hereunder as the primary parties entitled to or obligated for the
payment of such award, as the case may be). All funds at any time and from time to time

-3-
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held in eserow in accordance with this paragraph (A) shall be invested with such financial
institution and with such investments as from time to time-in writing are approved by the
Participant and all such funds shall bear interest for the benefit and in the name of the
Participant. The parties shall indemnify and -agree to hold harmless and defénd the
escrow agent hereunder in the good faith performance.of its-duities, (ii) release the escrow
agent from and. against any liability to the patties except for fraud . gross. negligence or
willful misconduet, (iii) authorize the escrow agent to 1¢ly upon any signature, notice,
demand, waiver, consént or other instrument in good faith believed by it to be genuine,
and, (1v) in the event of a dispute between or among the parties respecting the proper
dlsposmon of éscrowed funds hereunder, authorize the escrow agent to pay the sathe into
the registry of any court having jurisdiction over the Participant and the City.

(B)  The amount of the Park In-Lieu Feg Balance shall be- subject to adjustiient
to the extent of the Index Adjustment for the period from August 31, 2009 to the date of
payment, which period shall be shortened in time for the aggregate number of d
any) of prevention, delay and/or stoppage proximately resulting from any Ferce M
City Delay or Litigation under Sections 3(a), 3(b) and/or 3(¢) but shall not be shortened
for the period, if any, that the Park In-Lieu Fee Balance is held in escrow in accordance
with paragraph (A) above. For purposes of the foregoing, “Index Adjustment” means the
arithmetic average of the percentage changes for the applicable time in the McGraw Park
Engineering News (i) 20-City Materials Cost Index arithmetic average for cement and
lumber (excluding structural steel) and (ii) 20-City Building Cost Index for Skiiled Labor
(excluding Building Cost and Wage$/hr).

(b) If (i) a Force Majeure event or Litigation shall occur, and (ii) such occurrence
reasonably prohibits the right of the City or the Participant to construct the Senior Center (a
“Restraining Event™), and (iif) such Restraining Event continues in effect for ten (10) mornths or
more (but in no event beyond December 31, 2009), then at any time after the expiration of such
10-month period (or December 31, 2009, as the case may be), the City shall have the right upon
thirty (30) days prior written notice given to the Participant to instruct the Participant to cease all
work in furtherance of the Senior Center and instead to pay the Park In-Lieu Fee Balance, in
which event the Participant shall be relieved of its obligation to design, develop and construct the
Senior Center as set forth in the OPA and this Agreement and the Participant shall instead pay
the Park In-Lieu Fee Balance, due and payable ratably over the 516 approved residential
condominium units of the Project and at the time of issuance of building permits for such units,
but in no event later than February 1, 2015. In addition and not in limitation of the foregomg
provisions of this Section 4(b):

(A) If under this Section 4(b) a Restraining Event shall occur and the
Participant shall be relieved of its obligation to design, develop and construct the Senior
Center and instead pay the Park In-Lieu Fee Balance and if less than the 516 approved
residential condominium units for the Project in fact are constructed, then the deficiency
in the payment of Park-In-Lieu Fee Balance resulting as a consequence of the shortfall in
the number of condominium units to be so constructed shall be paid (to the extent then
known) at the time of issuance of the first building permit for the final building phase of

-4.
WAS01_41751507v(0_320288-00018



the Project and any further deficiency shall be paid with the issuance of the final building
permit in such final building phase.

{B) If under this Section #4(b) a Restraining Event shall occur and the
"Participant shall be relieved of its obligation to design, develop and construct-the Senior
‘Center and instead pay the Park In Lieu Fee Balance, then the amount.of Park Tn-Lieu Fee
Balance for each condominiumi 1 I be. siibject to Index Adjustment for the period
from February 1, 2011 to the date o payment for such condomminium unit.

(€)  Upon the occurrence of a Reéstraining Event, the City shall have the right
upon thirty (30) days prior written notice given to the Participant to. instruct the
Participant to stay all work in furf the Seriior Center pending the outcome of
such Restraining Event and the détermination by the City of its right under the preceding
provisions of this Section 4(b). such instruction by the City to stay work shall
constitute a continuance of the Force Majeure event or Litigation giving rise to such
Restraining Event and a continued extension of the affected Scheduilets).

(D)  For purposes of this _paragraph 4(b), a “Restraining' Event” shall be
deemed to have occurred upon the issuance in that certain pending litigation (the “Parks
Litigation™) captioned PARKS LEGAL DEFENSE FUND, a California non-profit
organization, et al., v. THE CITY -OF HUNTINGTON BEACH et al., as filed in the
Superior Court of the State of Califoinia for the County of Orange, Case No. 00051261,
of an order (1) restraining the construction-of the Senior Center, (2) requiting with respect
to the Senior Center the conduct of a new Environmental Iimpact Report under the
California Environmental Quality Act, or (3) réquiring approval of the Senior Center by a
new Measure C vote under Section 612 of the City Charter.

(E)  If under this Section 4(b) a Restraining Event shall oceur but the City does,
not exercise its right to-stay work under paragraph (C) above and either (1) the
Restraining Event does not continue in effect for ten (10) months or more (or beyond
December 31, 2009), or (2) the Restraining Event continues in effect for ten (10) months
or more (or beyond December 31, 2009) but the City does not exercise its right to relieve
the Participant of its obligation to design, develop and construect the Senior Center and
instead pay the Park In-Lieu Fee Balance as herein provided for, then and in any such
event the Participant shall be obligated to continue performance in accordance with the
Schedules (as the same may be extended pursuant to Section 3 hereof) to the extent such
performance in the good faith judgment of Participant and its professional advisors
proximately is not prevented, delayed or stopped by such Restraining Event. By way of
example, if the Participant is obligated to continue performance as aforesaid and if as part
of the Parks Litigation construction of the Senior Center shall be the subject of a
restraining order, then the Participant nevertheless shall continue performance under
Schedule 2 [Street and Utility Design] and Schedule 3 [Building Design] to the extent the
same is not thereby so prevented, delayed or stopped.

WASOL_41751507vi0_320288-00018
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(¢)  If the Participant completes the design, development and construction of the
Semor Center m accordance w1th the Schedules (as the same. may be extended pursuant to
Lzeu Fee Balance ex1stmg as ef August 31 2009 shall be subject to Index AdJustment for the
period (but only for the period) from August 31, 2009 through to the date of substantial
completion of the Senior Center. For purposes of this Agreement,. the Senior Center shall be
deemed “substantially complete” and the “date of substantial completion” shall be deemed to
have -oceurred when substantial completion occurs under the teérms of the general construction
contract or is certified by the project architect, provided, however, that, for purpases of
calculating the Indéx Adjustmént under this Section 4(c) and liquidated: damages under Section
hereof, the date of substantial completion. (or the date of eertification theteof, 4s the case
¢) shall be reduced in time for the aggregate number of days (ifany) of prevention, delay
r stoppage proximately resulting from any Force Majeure, City Delay or Litigation.

(@  In addition and not in lieu of the preceding provisions of this Section 4, if the
Participant completes the design, development and construction of the Senior Center and if the
date of substantial completion occurs after April 22, 2011, then, the Participant shall pay to the
City liquidated damages for the period from April 22, 2011 to and including such date of
substantial completion (the “Liquidated Damages Period”), with such Liquidated ‘Damages
Period reduced in time for the aggregate number of days (if any) of prevention, delay and/or
stoppage proximately resulting from any Force Majeure, City Delay or Litigation, and with such
liquidated damages caléulated at the rate of $2,500 per day for each business day of the
Liquidated Damages Period and due and payable within thirty (30) days of the expiration of the
Liquidated Damages Period. For purposes of this Section 4(d), a “business day” shall mean any
day other than a Saturday or Sunday or day on which national banks doing business in the Staté
of California are ¢losed for business.

(©) If at any time the Participant is obligated to pay the Park In-Lieu Fee or any Park
In-Lieu Fee Balance hereunder or under the OPA and such obligation is a deferred obligation,
then the Participant nevertheless shall have the right to prepay the same in whole or in part at any
time or from time to time, without penalty.

5. Project Budget Submissions. Consistent with the Schedules adopted hereunder,
the proforma propesed Project Budget provided for in the first sentence of Section 305.6.b shall
be submitted to the City within sixty (60) days of the effective date of Schematic Approval and
the Project Budget shall be submitted within the later of ninety (90) days from final plan approval
of the Senior Center and sixty (60) days from award of bids under Schedule 4.

6. Deposit Obligations. Attached to this Agreement as an Exhibit is a copy of an
Escrow Agreement (the “Escrow Agreement™) dated of even date herewith, rmade by and among
the Participant, the City and Fidelity National Title Insurance Company, as escrow agent (the
“Bscrow Agent”), and simultaneously herewith executed and delivered by the parties thereto. In
furtherance of the provisions of this Agreement, within five (5) days from and after the date this
Agreement shall have been executed and delivered by the parties hereto, the Participant shall
deliver to the Escrow Agent the sum of $2,000,000 to be held, invested, disbursed and/or

-6 -
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released in accordance with the térms and provisions of the Escrow Agreement. The Participant
hereby agrees to deliver the following additional funds to the' Escrow Agent at the following
times; in each instance to be held under and in accordance with: the terms and provisions of the
Escrow Agreement:

(8  Within ten (10) business days from and after the delivery of the proforma
Project: Budget to the City pursuant to Section: 305.6.b (as amended by Section § of this
Agreement, above), the difference (if any) between the aggregate of the proforma Project:
Budget line item allocations for all work to be performed under Schedules I, 2 and 3
[respectively, Schematic Approval, Street and Utlhty Design and Building Desxgn] and-
the arithmetic total of (i) then aggrégate Participant Interim. Costs and (ii) the $2,000,000
delivered to the Escrow Agent as hereinabave provided for (such initial $2,000,000,
together with any such additional amount, the “Design Escrow™);

(b)  The sum of $3,000,000 (the “Construction Eserow”) within ten (10)
business days from and after notice of commencement of performance under the general,
construction contract for the Senior Center building improvements shall have been. given
by the Participant; and

(©) The difference between the sum of $3,000,000 (or, if less, the unpaid
balance under the general construction contract for the Senior Center building
improvements, including retainage) and the then balance of the Construction Escrow,
within ten (10) business days from and after the date the balance of the Construction
Escrow falls below $300,000.

The parties acknowledge that, as more fully provided for in the Escrow Agreement, the Design
Escrow and the Construction Escrow each may and shall be drawn by the Participant to pay for
costs incurred in furtherance of the design, development and construction of the Senior Center
pursuant to the scope of work reflected under the applicable Schedules, proforma Project Budget,
Project Budget, and the OPA and this Agreement (as the same from time to time may be
modified, amended and/or supplemented).

7. Bonds. This Implementation Agreement and the Escrow Agreement are in lieu of
the performance bond obligation of the Participant as set forth in Section 614.1 of the OPA with
respect to the Senior Center, and such bonding obligation hereby is deleted. The labor and
materials bond obligation of the Participant as set forth in Section 614.2 of the OPA with respect
to the Senior Center shall be included in the construction contract as subcontractor requirements
based upon then existing market conditions and bonding availability.

8. Authority. Each individual executing this Agreement on behalf of a party hereto

represents that he or she has full authority to do so and to bind such party to perform pursuant to
the terms and conditions of this Agreement.

WAS0L_41751507¢10_320288-00018
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9. Ratification; Inconsistence. The parties ratify and affirm the OPA as hereby
supplemented. In the event of any mconslstency between the terms of the OPA and this
Implementation Agreement the terms o_f this Implementation Agreement shall control.

10.  Effective Date. This Agreement shall not be effective unless .and until this
Agreemcnt has been executed by the Agency-and the City and the Participant,

REDEVELOPMENT AGENCY OF
THE CITY OF HUNTINGTON BEACH

Date: _ By:

Chairman

ATTEST: : INITIAT APPROVED:

Aéency Secretary I Exec%i(re/ Director
REVIEWED AND |

APPROVED AS TO FORM:

Ailcy General Counsel

/\N\P/\W\

g<¢’of MIK9log

THE CITY OF HUNTINGTON BEACH

Date: By:

Mayor

ATTEST: INITIA APPROVED:

: /A
City Clerk C itz//ﬁén{/inistrator

REVIEWED AND
APPROVED AS TO FORM:
City Attorney

’l/olof(

-8-
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MAKALLON ATLANTA HUNTINGTON BEACH, LLC,
a Delaware limited liability company, its Member

By:  Makar Properties, LLC,
a Delaware: limited Hability company,

its Authorized Member
By: ) <T:"¥i
Paul Makarechian

Chief Executive Officer

Date: ‘,ij/ 9/ v8

STATE OF CALIFORNIA )
) ss.
COUNTY OF ORANGE )

On , 2008, before me, 't(h},n{emgned a Notary Public in and for
the Sate of California, personaliy appeared Paul Makarechian, personally know to me to be the

person whose name is subscribed to the /\/mh’n instrument and acknowledged to me that he
executed the same in his authorized capdcity, and that, by his signature on the instrument, the
persons or entities upon behalf of )vffom the person acted executed the instrument.

DB ,L’L-/
/ / i YZ "tj&z v’ /
WITNESSfny hand and official seal. "y Lo // WA _,} 7
p L ald &4
e ff et ~~
Signature of Notary Public
-9
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lCALlFORNIA__ AI.L-PURPGSE ACKNOWLEDGMENT

State of Califarhia

Courity of a‘[’}‘?f”}éé

before.me, }/ 4‘/{_’ c)é/&/Vo _ /f/ /(4/“” “F ){,"/Z‘ﬁ?ééc, L

Here Inser] Naraa dad Title of m;/bfhcef

personally appeared @z?,{// 7/"'/2/ Lads e /7/ o ———

Name(s) of Slgneris)

LI

who proved to me on the basis of satisfactery evidence to
be the person(s) whose name(s] isfare. subscribed to the
within instrument and acknowledged to me that
hefshefthey executed the same in hisheritheir authorized
capacityfes), and that by histher/their signature{syon the
instrumerit the person(s), or the entity upen behalf of
which the person(s) acted, executed the iristrurment.

| certify under PENALTY OF PERJURY under the taws
of the State of California that the foregoing paragraph is
true and correct.

WITNESS my ha;ymalf ealC
Signature

Place Motary Seal Above Signature of Nolary Pubhc

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachiment of this form o another document.

Description of Attached Document

Title or Type of Document:

Document Date: Mumber of Pages:

Signer{s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name: Signer's Name: .. . ~

1 Individual (3 Individual

i1 Corporate Officer — Title(s)- (1 Corporate Officer — Title(s):

1 Partner — 5 Limited 3 General (1 Partner — ] Limited i} General

1 Altorney in Fact . (-} Attorney in Fact
3 Trustee Top of s here L Trustee fop of thumi» here
T3 Guardian or Conservator ] Guardian or Conservator

T Other: {1 Other:

Signer Is Representing: Signer Is Representing:

876 o BRI LR A7 G ar ol S LBE s b7 SuBC CEOTRTOILE7 LS 63 €7 G B DX WO O O v Y L7 GLET (LA BT 27 o o P NS G OB G

D 2007 Natlenal Motary Assoucmon 9340 De oom A\‘c PQO.8ox 2402 ~Chal:>worlh CA 91 ”13 ’402 Wy Ndll()llalN(‘lldl v.G5g llam HSEIO? Reaorder: Cu" Tnll Froe { 900~B76~6827
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Schedule 1 - Schematic Design Approval
Schedule 2 - Street and Utility Design
Schedule 3 - Building Design

Schedule 4 - Constuction

EXHIBIT A

35-15



INTENTIONALLY
LEFT
BLANK

35-16



(4 - W) sAep Buppiom uo paseq st 8|NPeYdS

8002 ‘0 Jaquiaideg

|

oy Aewwng
ssaifoig lewwng
auo)sIN

< aumsalw q

dg sujeseq

auyaseq
ssaiBoid ysey
nds

NseL

Viircon oo ssalBold eonNg
Nds |esnud
e - . Kewwng yelold

Lewwng

111 ssaiBosq Aeunsng

& auoissiy
& Buoisal aulasesq

IEEEREE RN E R RN

lidg euyjeseg

dg
¥seq
sselbold ieanud

90/01/01 ®ea
S yoeag uojBununy noafoiy

nds |eoRuD
=i E)

: skepo  go/elel  BO/EZL uBisaQ anUUOY O} UoyeZUOYINY pue |eroiddy A0 _ 0
skepg  go/elZL  80/LTL) TS %001 Jo mairay Ao 8
skepQ  BO/ZZ/LL  BOILZIVL pajeidwon) ubiseq JNeWsydS %00t .8
skep ot 8O/LZ/bL  BO/VL/LL %001 U2y uBlsaq snewatps b
sep o gO/EHIL  BO/ELILL uBisa(} enuuc) o uonezuoyly pue jeacsddy A 9
shep 51 BUELILE  BOVEIOL Buyasu)fiul snjeA QS %0S S
skepQog  BO/EZ/OL  BO/ZLIG alewns? 1s0) 4S %0g sJedaly o
skepyy  QO/BL  BO/BLIY uBisaQ oewsydS %05 i€
& : 4 | chepest  go/ezL a0/ ubtseq dneweuds LEIg “ 2
] qe4] UBF 58| AN 150 | 385 By [UnF| Refy[ 1dy| sew [ G83[ GEF umoﬁ_ mzjwm _..%w._,m%ﬂjﬂl.lﬁ | Sfenger ~.8.E§ AL ! - s uPISEa ANRIAAS, F
PN e PRALON] RO | Ses B . SNV LN o i 9 l 108 voneIng | usiuig umg ! — xmmh_ @» a

[leaosddy ubisaq opewsayog]

L 8inpsyos
18)ue) Jojuag

35-17



INTENTIONALLY
LEFT
BLANK

35-18



uBijsaq of S jo dde 310 yum 102 uBiseq AHRN pue JusWBAIdIL] J88NS jo UEIS
d ug uy pustedumd Sugpesd yBnoy
{4 ~ W) 8Aep Bujyiom wo Pageq st 8INPaYOS 8002 's Jsquaideg
fewwng Wdg suysseg ¥SE]  Aeeeecmeeend ABwwing 1 rerrrrienne Wdg auiaseq asep
ssaufioig £ I A ssa1B0)d JeonuD [l gsaufold Aeung sesuas aulaseg asaifioid |eonu) S0/0L/0} :31eq)
uoiseIN . . ssesBold ¥seL wds BoRud & SSBUBOIGHSBL  + v vy nds eopD  |S uoeeg uojBuniuny 1osfoid
.. BUOSAlHN BUIBSEY Hds - A S yelold auoisaN suleseg e wds e2qu)
_uﬁauaun‘u. okep g2 PUNOY PIE HOAUD LBl __62
_IB-EUA‘ shep 0g punny puz ¥38y)d veld 8¢
[ < skep ot puUnoy 1SL ¥I3UD Ueld L AT
ermeh shep g8 13EM '§ Jamag _9E
H shep 0 auenss| uled Ge
skep 52 PUNOY pig oY) ueld [
‘ sfep 0 punoy PUZ ¥oBYD LBid 3
¢ skep og punoy is| 98y ueld 4%
vt | shep gg Ayend) sajem / uresq uuois e
— sAep 99 %0319 ueld ¢ ubisaq SeNIIN 1M o
Rail [ shep a0UENSS| IUNad 4
_L.i!.m& shep 6z PUNoY PIE YOBUD LBl “, 0z
_E‘G shep Qg puuy PUZ MEUD eid W
_|§+ 3 sAep OF puNOY 15} Ho8YD ueld -
G mme——— shep g0 Buding pue uoyedUHPOW {EUBIS MBI L 18IMUBPIOD 52
_ skep 0 8DUBNSS| LB _ vz
— i
- X shep 5z PUNOY PIE %08UD UBld £
_.é shep 0¢ punoYy pug ¥23yd ueld 44
_ ¢ shep 0g punoy ist 8D ueld iz
Sormr—————: shep gg osdwy jeang Y oz
R, shep o aouUBNSS] 1B “ 18
_'ﬂ.ﬂﬂm»_ shep 67 punoy) pIg %9340 LB | 8
I - sfep og pUNoy pUZ ¥93UD UBId i
4 skep 0¢ RUNCY 18| HIBUD) LBl a9l
[ S ———— sAep 58 sjuawaacsduw y9aag Anug 8y
& o skep g1} sjustaaosduy joasg bt
& nth | shep gib ¥02UD ueld £
,Hglr sfep 5z JBIEM B Jamag A
_lﬂmﬂaﬂ.& skep 62 AlenD JaieAA / UIRIQ WIS L
| P shep 57 SN 1BM 04
_..aﬂﬂa..ﬂkr..“ skep og uBisaq Buiding pue uoledlIPow 1eUBIS dyjes) 1samuapIoD) [
_|uadaulz skep Gz uBisaq jusweacduw| 18aUS 1SaMUAPI0D) .8
(- = _ shep 6z ubjseq] Juslanoidw] 18ans Anug =z
ii ‘ skep 5§ duy yaang ‘Bulp J9)us) Jojuag .98
(. skep g ssyin Bunsia siouod Bl s
o shep g Bujjoiod v
& skep g ufjsaqg anuyuoD 03 uoljezuroyiny pue ubisaqg sewWaYIgG Jo jeacaddy 1) £
sfep 09 uBgsag z
e g g, S ——— " skep gy} 28U ueld g ubiseq juatanciduy Jeang !
TR Suta Nt A i i i £ e e e , i 14 U .. ORUD LB, Disag judaacldwigpans |
_,S\_r ZUNT 1T o:z“ &W w||m§||§:_¥.m\_! .mq...‘,—» YR EW] A sﬂz._.,i_.laﬂ, W W] PR SW] uoneing aiwen xwm_._ © [¢]}
{uBisaq AN pue pang]

¢ 3Inpayos
18juan) Jowsg

35-19



uijssq AN pur uswanosdws 19848 jo Bag

ulijseq o} S J0 jeacsdde A0 yim |
8630044 U} 8) jjuuedrueid Buipvid ylnoy
{4 - W) sAup Buptiom uo paseq st a|NPBYIS

8002 ' Jaquisidag

Aewwng R BTN 17 R vowe—— PEL T e e nn——Y Kewwng v Hdg auyeseg 3sep
ssauboly A S sujeseg ssasbos (gonuD) vt e e gseaBosg KIBUIUNG cmsssusmmoesscus sulpseg ssesboid |BonuD 80/04/01 ‘SIEQ
BUOISBIIL v v vvvvnersrs ssaifiold ¥seL s leanus S BUOISEIN rrcccr————— ssalford ¥sel ... ... . . ndg lesin S uoesg uoBuniung 10sfose
« Buojsali suyeseg nds e e Kpung 138f0.y <> BUCISOUN BUNIGSEE vy v uan s wds teanu
o o o - - M7 sjuawAed 'sjoenuod aNoexy .
sMZ uoyaedald Waweasby P04
ey |eAoLddy uatuabeusy 69
SAM B uBisap sulpe. sasedeud Jouusld {89
shep 5z uBysag AN
M b Jueynsuos yim Bunaaw pue malasy Jeuuelg
Mz uoljesedald |elnuqng
shep 02 sen ¥9
M Z slusWARY PUE SI9EAUOD BINDBXT _£9
Mg sjuawesiBy sesedesd JoleuIPI00D 29
SHM uBisep aulpay sasedasd Jauueld g
M Z JUBYNSLOD Y BUNOOLW puB MOIACI Jouueld
sme dnes pue Anua 1sefold
- shep op ufiiseg Ann
_I ¢ Mz uopesedald [Enugng L3 L]
& sAep 0 ALY @ euoyda(ay 95
ey Mz SIUSWBSED PUE SIUBIAEY 'SIRAUCD BINDaxXg | ss_ |
Mg SiuBLWBSES pUB SIDENUOD K ¥s
sfep 9¢ ubjsaq jeurg Ay 8k
M Z uBisag Leuald Ann samay ap
MG uBisep aunpal saredesd Jsuueld .
SHM g2 WEYNSUOD Ui Buidaw pue mataey Jauue|d L
{ W | dn jas pue Lqua 1daf0l _ Gb
sAep oy uBjsaq Kieujwgasy ANRN Lok
Sim g uoyesedeld jerugng ﬂ,. b
. shep 121 RIBLLE] 14
L shep 1z} 109y ueld g ublsag Annn Ag \p
. S o4, 3 S skepo R e asuenss| Juieg N
*ag+§gx§+§lmﬂ oA Jj_lMﬂlmlﬁTwﬂ TR TW xmsl__s!_s._hg*im.almilvﬂg. uogesng awen wsey] @ g

[uBisaq Ayan pue yeang]
Z 8inpayog
Jajus) lousg

35-20



ubisaq oneweydg Jo |pacidde AND yIim seprouioo uliseq Gupting
(4 - W) sfep Bupiiom uo paseq 8| aiNPeyss

8002 '6 Jaquardag

- e S bt ssaifioid [eonun & auojsaliy e e nds
. Aewwng Wdg feonud <> BUOISIIN aulsseg ysel
ssaUBoId ABWWING ..\ vvvuv vty o e e Keumingjosfosg  rrrriron udg aulaseg ssaifioig {e2NH0 5 yoeag :o&:ﬂmﬁwﬂﬁ,u%_ﬂom_m
auolsaN KIBUILING  romimme oo BUIBSBA e Wds 1eanud
< BUCIERIN auljeseg P enn 559B0lg AIBUILING  messcenmmmeresrrremmes ssaiBoiy yse | Eallie]
shep ¢ panss jiuad Supiing 144
sfep g PUnoy Ui ¥08udueid 3ev .z
shep oL suondanLY XAy ueld punay pig _ e
skep o1 pUNOY pig ¥oBUUBId 39V K
skep 01 SUOIDRLI0Y ¥oayD UBldg PUNoY puz gL
skep gl PUNOY PUZ YOBUIURI] 38V A%
skep 01 _ suolPaLoD YI8YD ueld punoy Ist 9l
skrp G PUNOY IS | ¥O3YOUR| FRY
sAep gl spulad/oayp ueid 4
shep g4 [emwaqns 4oeuQ ueld ‘ideq Bpig - ejeidwon 0O %06 £l
. shepg Q0 %08 lo manay Ao A
_\ shep 0z eisidwod a0 %05 o
skep o uBiseq o uEIS oL
sAep G¢ sBumesg uonons suod [
shep o uBisa(] snulUO) 0) UONBZLIOINY pue [RADIddY 8
shep ¢ Qa %004 10 matkay Q1D A
shep o 81310wod GQ %001 9
shep GG %001 0} uawdoaag ubiseq P §
shep o wawdojeasq ulisag LeIS mu v
shep o ubisaq anuiuo?) o} uonezuoyny pue ubisaq JeLwayag Jo jeaciddy A £
sAep 09 juswdojeaaq ubiseq z.
e : i : & o sfepgal B o ubisaq Jatuan Jojues |
S TR T W T SR e e ] sl e W gn] on]_uomng a

[uBiseq Buipping]

€ e|npayog
Iayuan lousg

35-21



INTENTIONALLY
LEFT
BLANK

35-22



& DINPULYS PUE ¢ DINPULUS J8pUn

ud PBIBIUWOD BY) Y)IM SHOUBWILINY BINPEYLS SIY 1.

(4 - W) sKep Bupjiom uo paseq st siNpayng

8002 ' Jaquaidag

i8juan Ioueg

N Jydg sugeseg Vo, ssalBoid lesnuo & suolsaty e mdg
LT S — sujjeseg as feonlo <> 2UOIS3|iN autjaseq ysel
ssaUBOId ABWLNG v viviaii SSBIB0IG HSBL  “rooemn e Apwung joeforg it S sufjeseg $s218014 [EORUD s poeog :Qm:ﬂw%ﬂﬁ ow_%m
aucisajiy LI N———— ) Aewiwng BUIBSBE i ¥Hdg 1eanu)
> BUO)SOIN SUIOSEY  wemmmermamermrmme——" ¥se)  rtIIrEiRtiiniil 553J80)d ABWWNS  epmemymronsosrermemeen ssaiboid yse ) leonus
- R :[ni#xr[(‘ T - - m>BU 08 3_0 0} JUBWIBLS IS0 PaYINa) sjlwans Jeyep
N shep o BuiuadQ puern
& S shep 18 BuuadQ puels) s8jua) Jo01u8g
Cag shep § 1nosso})) 198014 9 uonsadsuy feuld
sAep 0 0oL
Aep | Z-€'v WIN Jengen BuiBesod Joidey eveidwo)d Ao
shep 0Z Buiping young
— o shep 0z Guuorssiuwoyy AN pue juswdmbgy
ﬂ ¢ skep op adeospueT]
i m ¢ skep 0Z adesspiey
—emmmed| shep §i RSO/ A94d
¢ < skep 0g Jousuy
( ¢ shep 06 Jousixgy
{ s shep 02 Buiwely
— o shep ¢y 908 / uonepunog
Dwi, shep g jo8fosd aziIqop
& ) shep 652 uoponAsuo) Buipyng
shep g¢ 1S9M UBPIoY) justuaaoidy 1888
skep ¢ HITISL Jeydsy
shep g n kg
shep g1 Jayng g qind
shep g Bunaesig uonebuly
sfep Gy BVINIDS JBlEAN
shep g} vieIg Wwioy3
shkep gL 11e1su| Jomag
shep ¢ 1o8loid szIqowN
[ ) shep 0oL S8RIN pue Juautaacidu) Jaang
%B skep g ped AiaD
. g skep Gy Buipeigy ybnoy
-y shep g yoafoid aziqow
shep @ SjuBUS | 0} 32MON
sfep 09 Bujpeso ssew
skep gl pleMy/maIAaY
skep o¢ poued pig v
skep 01 SDIg 10} BSILBADY & e
shep gy ssa301g Pig oland 7
R L — o —— shepige ... e .. UoNORNSUOD ySg oSS | |
- 6LNT 8EW] jws_ 1H:Z_-,.w,w_\x‘.ngﬂET.l—Sx_xxlta!ﬂﬁ.w!mﬂx.§|m<|,11|§_{||w<41 CGWLTRIR TSN W TTTIN uoneang aweN xmmh“ © al
fuogonuysuon]
¥ 8inpayog

35-23



INTENTIONALLY
LEFT
BLANK

35-24



ATTACHMENT #2




INTENTIONALLY
LEFT
BLANK

35-26



EXECUTION Copy

ESCROW AGREEMENT

escrow agent hereﬁﬁde:r (the "Escrow Agent")

,' ion. 2006-67 approved and adopted at the
nented by letter dated February 1, 2008, and
ot _ it certam Implementan@n Agreement of even date herewith
1mplementmg the pr' vision e OPA governing the design, development and construction of the
Senict Cénter (the “Implementatmn Agreement™).

B. In:ac cordance with Section 6 of the Implesiientation Agreement, within five (5) days

fmm and after the date. 1 ¢ Participant shall deliver to the Escrow Agent the sum of TWO
- N D | ($2,000,000), to be held, invested, disbursed and released in accordance
w;th the terms and 1 prewsmns of this Escrow Agreement

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which hergby are acknowledged, Participant and the City agree as follows:

1. Definitions. Capitalized terms used in this Escrow Agreement without definition
have the respective meanings assigned to such terms in ‘the OPA and the Implementation
Agreement (as applicable).

2. The Escrow Fund. Simultaneousty herewith, the Participant is delivering to the
Escrow Agent, and by its execution hereof the Escrow Agent hereby accepts, good funds in the
amount of TWO MILLION DOLLARS ($2,000,000) and represents an initial design escrow fund
hereunder. The Participant agrees to deliver, and the Escrow Agent agrees to accept, the following
additional funds at the following times:

(a) Within ten (10) business days from and after the delivery of the proforma
Project Budget pursuant to Section 305.6.b of the OPA (as amended by Section 5 of the
Implementation Agreement), a one-time addition to the foregoing $2,000,000 design escrow
fund equal to the difference (if any) between the aggregate of the proforma Project Budget
allocation for the work to be performed under Schedules 1, 2 and 3 [respectively, Schematic
Approval, Street and Utility Design and Building Design], and the arithmetic total of (i)

then aggregate Participant Interim Costs and (ii) the $2,000,000 initial design escrow fund
WASO1_41757865v2_320288-00018 12/3/2008 7:23 PM
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delivered to the Escrow: Agent as hereinabove recited (suchinitial $2,000,000 initial design

escrow fund and any-such addition, collecnvely, the “Desipn Escrow™);

(b)  The sum of $3,000,000 as a ‘construetion escrow fund, within ten (10)
business days from and after the date notice of commencement of performance under the
,\ general construction contract for.the Senmr Center buﬂdmg unprovemen‘ts shall have been
given to the general contractor by the Particlpant and

wﬂ‘hln ten (10) busmess days from and after thé date the balance of” ; 'enstructlon
Escrow (as herein defined) at any time falls below $300,000 (such in $3,000,000
conistruction escrow fund and any and all such additions, collectxvely, the “Constructmn
Escrow’).

The Design Escrow and Construction Escrow: as existing from time fo time (in either instance or
collectively, the “Eserow Fund™) shall be held, invested, disbursed and released by the Escrow
Agent under and in accordance with the terms. and- ‘provisions-of this Escrow Agreement, and shall
be deposited by the Escrow Agent in a federally insured financial institution doing business in the
State of California, in an insured money: market or other interest bearmg aceount or investment, as
from time to time in writing may be available by and shall be approved or dirécted by the
Participant. No interest earned on the Escrow Fund shall be:deemed a part of the Eserow Fund and
shall belong te Participant, and shall be disbursed to the Participant as from time to-time requested
(but no more frequently than on a calendar quarfer basis) and in any event upon termination of this
Escrow Agreement.

3. Disbursements and Release of Escrow Fund.

@ Subject to the terms and conditions of this Agreement; upon the written request of
the Participant (a “Disbursement Request”) and the satisfaction by the Participant of the
requirements of this Section 3, the Escrow Agent shall release portions of the Escrow Fund to the
Participant or any third party professional, consultant or contractor designated by the Participant for
the payment of costs incurred in furtherance of the design, development and construction of the
Senior Center pursuant to the scope of work reflected under the applicable Schedules, proforma
Project Budget; Project Budget, and the OPA and this Agreement (as the same from time to time
may be modified, amended and/or supplemented). The Design Escrow shall be released only for
the scope of work to be performed under Schedules 1, 2 and/or 3 [respectively, Schematic
Approval, Street and Utility Design and Building Design], and the Construction Escrow shall be
released only for the scope of work to be performed under Schedule 4 [Construction], except, that,

as provided for under Section 3(e) hereof, any balance of the Design Escrow remaining after

completion of the scope of work to be performed under Schedules 1, 2 and 3 [respectively,
Schematic Approval, Street and Utility Design and Building Design] at the election and the written

WASQI_417573865v2_320288-00018 12/3/2008 7:23 PM - 2 -



direction of the Participant may be added to-and thereupon shall be and become a part of the
Constriction Escrow. hereunder.

(b)  Esch Disbursemetit R
which. such Disbuiserent
support of such Disbursement &q
written certification from. the gen
place and was constructed in sub:
(111) a wntten eertlﬁcatlonof the

; shal,l mclude @a desc]' Stion of th’e’ Sc:ope of work for

© If; pursuant to an
the payee thereunder is: enu

in accordance wﬁh the teicms Qf Gt : :
work under such contract. Exceptras e pro 1ded in the preeedmg sentence a Dlsbursement
Reguest shall be made only after comp ction of that portion of the work for which payment is
sought.

(d)  The Participant shall provide to the City a copy of each Disbursernent Request and
supporting documentation delivered to the Escrow Agent concurrently with its delivety to Escrow
Agent. With respect to any Disbursement Request received by Escrow Agent, funds shall be
disbursed from the Eserow Fund, by federal wire transfer or good check, no more frequently than
once each month, within no more than twenty (20) days following receipt by Escrow Agent of a
completed Disbirsement Request. For purposes of facilitating the performance of the Escrow
Agent hereunder, as part of the submission of a Disbursement Request and supporting
documentation to the Esctow Agent, the Participant shall certify to the Escrow ‘Agent its
compliance with the requirements of ‘this Section 3 in all material respects and the Escrow Agent
shall have the right to rely upon such certification for the purpose-of making disbursements of the
Eserow Fund hereunder.

(e) Upon completion of the scope of work to be performed under Schedules 1, 2 and 3
[respectively, Schematic Approval Street and Utility Design and Building Design], any balance of
the Design Escrow then remaining shall be released to the: Part1c1pant provided, that, at the election
and in the discretion of the Participant, upon written direction given to the Escrow Agent, such
balance instead shall be added to and thereupon shall be and become a part of the Construction
Escrow hereunder. Promiptly after the Participant shall give written certification to the Eserow
Agent that the Senior Center has been substantially completed (as defined in Section 4(c) of the
Implementation Agreement), all funds remaining in the Escrow Fund that are not to be disbursed
pursuant to any pending Disbursement Request shall be immediately released by the Escrow Agent
to the Participant. A copy of such certification of substantial completion shall be delivered to the

WAS01_41757865v2_320288-00018 12/3/2008 7:23 PM - 3 -
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Clty Notwnhstandmg any provxsmn of this: Agreement the- .PA or the Implementatlon Agreement

Dlsbursement Request or’ othe se pursuant to the terms '
given by the City to the Escrow: Agent conf_,_ ry o the fore Q"
however, that, the foregoing restricti
or initiate any independent ielraim_, erpan C agal - nt
wrongful Disbursement Request dr:-release -ofany p@rtiensoa 1¢ Eserow Fund.

()  If the Paticipant is relieved or excused under the terms of the OPA and/or the
Implementation Agreement from the obligation to-design, develop and/or construct the. Senior
Center and instead becomes obhgated to-pay the Park In-Lie : In-Lieu Fee Balance, then
all funds remaining in the Escrow Fund that are not to be dis mSed pursuant to any pending
Disbursement Request immediately shall be released to theParti pant: If under Section: 4(b)(C) of
the Implementation Agreement, the City shall stay work in furthérance of the Senior Center: pending
the otitcome of a Restraining Event, then, during the teniire o such stay, the Patticipant shall have
1o obhgatlon to fund (and the City shall have no right to tequire the funding of) any additional
amounts into the Escrow: Fund hereunder for any reason.

(2)  For purpeses of clarity, the parties acknowledge that no Disbursement Request and
no release of any portion of the Escrow Fund shatl be deemed to amend or modify, or supersede,
the provisions of the OPA coritrolling the determination of “Senicr Center Costs™ thereunder.

5. Escrow Agent.

(@)  The reasonable fees and expenses of the: Escrow Agent hereunder shall be
paid for, in full, by the Participant and shall not constitute a Senior-Center Cost under the OPA.

(b) The City and Participant hereby (i) agtec to indemnify, hold harmless and
defend the Escrow Agent, as escrow agent hereunder, in the ‘good faith performance of its duties
hereunder as such escrow agent, and release the Escrow Agent from and against any liability to the
City or Participant hereunder except for fraud, gross negligence or willfil misconduct, (if) authorize
the Escrow Agent to rely upon any signature, certification, notice, demand, waiver, consent or other
instrument reasonably believed by the Escrow Agent to be genuine, and, (iii) in the event of a
dispute between the City and Participant respecting the proper disposition of the Escrow Fund,
authorize the Escrow Agent to pay the Escrow Fund into the registry of any court asserting
jurisdiction over this Escrow Agreement, whereupon the Escrow Agent thereupon shall be filly
released and discharged from all obligations to perform any aud all duties or obligations under this

letter respecting such funds.

(©) Without limiting the right of the Escrow Agent under clause (iii) of the
preceding paragraph 5(b), the Escrow Agent shall have the right to resign its position as Escrow
Agent hereunder upon thirty (30) days prior notice of resignation given to the Participant and the
City, whereupon the Participant shall have the right to replace sueh Escrow Agent upon prior
written notice given to the City. The Participant shall have the right to remove and replace the

WASG1_41757865v2_320288-00018 12/3/2008 7:23 PM - 4 -



Esctow Agent upon thirty (30) days prior notice of removal-and appointment ofa successor Escrow

Agent to serve heteunder. Any successor ESCrow Age» 1ere)

attomey m good standmg hcensed to pracuce law ina | 4 resident of the: State of Cahforma ot a
oing t 1. the State of otk '

requuement of appomtment shall execute an escrow agreemen_,‘ in all material

substance of this Escrow Agreement, with any proposed substantive amendment or modl f auon to

this Eserow Agreement subject to the prior consent: of the Participant and the City, each in the

exettise of their respective discretion.

t may be (and only may: be) a

6. Miscellaneous.

(a)  This Escrow Agreement shall be: governed by the laws of the ‘State of

California, without regard to conflicts of laws principles.
(b)  Time is of the essence of this Esctow Agreement.

(¢0  No provision of this Escrow Agreement may be waived except by
instrument signed by the party against whom enforcement is sought. This Escrow Agreement may
not be amended except by written instrument executed by the City, the Participant-and the Escrow
Agent.

(d)  This Escrow Agreement shall terminate as of the date of payment and
release of the entire Escrow Fund.

©) This Escrow Agreement may be executed simultaneously in one or more
counterparts, each of which shall be deemed to be an original, and all of ‘which together shall
consftitute onie and the same instrument.

6] All notices and other communications required or permitted to be given
under this Escrow Agreement shall be in writing and shall be sent by either recognized overnight
courter or personal delivery or electronic mail (and, in such instance, with a copy of such electronic
mail notice simultaneously given by either recognized ovemight courier or personal delivery), in all
cases addressed to the parties as and at the addresses set forth below, with copies to the other parties
there noted, or at such other address, and to the attention of such person, of which Participant, the
City or the Escrow Agent shall have given notice as therein provided.

If to Participant:

c/o Makar Propetties, LLC

4100 Macarthur Boulevard

Suite 200

Newport, CA 92660

Attention: Executive Vice President for Development

Telephone:  949/255-1100

e-mail: michaelg@makarproperties.com
WASOL_41757865v2_320288-00018 12(3/2008 7:23 PM - 5 -
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With a copy to:

Wendy L. Fields, Esquire:

Katten Muchin Rosenman LLP

2900 K Street, N.W,

Washington, DC. 20007 =~

Telephone:  202/625-3800

email: wendy fields@kattenlaw.cotn

If to the City:

If to the Escrow Agent:

Fidelity National Title Insurance Cempany
4041 MacArthur Boulevard, Suite490
Newport Beach, CA 92660
Atténtion:  Valerie Vona,

Se
Telephone:  949/477-3646
e-mail: VDVona@fnf.com

Notices shall be deemed given on the date delivered or attempted in good faith to be delivered to
the primary addressee during normal working hours on business days.

SIGNATURES BEGIN ON FOLLOWING PAGE
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IN WITNESS WHEREOF, the undersigned have executed this Escrow Agreement as of the
date first set forth above.

THE CITY OF HUNTINGTON BEACH

Date: By:
Mayor
ATTEST:
_ INITIZAIED ,AND APPROVED:
City Clerk
REVIEWED AND
APPROVED AS TO FORM: Cité/ Administrator
City Attorney

— (
et tnghe

MAKALLON ATLANTA HUNTINGTON BEACH, LLC,
a Delaware limited liability company, its Member

By:  Makar Properties, LLC,
a Delaware limited liability company,
its Authorized Member

By:

Paul Makarechian
Chief Executive Officer

By execution below, FIDELITY NATIONAL TITLE INSURANCE COMPANY hereby agrees to
act as Escrow Agent hereunder in accordance with the terms hereof and hereby acknowledge

receipt of certified true copies of the OPA and Implementation Agreement from the Participant and
the City.

FIDELITY NATIONAL TITLE INSURANCE COMPANY

By: Date: , 2008
Name:
Title:
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