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(repealed 1970). ™4 Like the Harrison Act, the
Marihuana Tax Act did not outlaw the possession or
sale of marijuana outright. Rather, it imposed
registration and reporting requirements for all
individuals importing, producing, selling, or dealing
in marijuana, and required the payment of annual
taxes in addition to transfer taxes whenever the drug
changed hands. ™15 Moreover, doctors wishing to
prescribe marijuana for medical purposes were

required to comply with rather burdensome
administrative requirements. FNi6
Noncompliance exposed traffickers to severe

federal penalties, whereas compliance would often
subject them to prosecution under state law, ™17
Thus, while the Marihuana Tax Act did not declare
the drug illegal per se, the onerous administrative
requirements, the prohibitively expensive taxes, and
the risks attendant on compliance practically
curtailed the marijuana trade.

FNi4. R. Bonnie & C. Whitebread, The
Marijuana Conviction 134-174 (1999); L.
Grinspoon & J. Bakalar, Marihuana, the
Forbidden Medicine 7-8 (rev. ed.1997)
(hereinafter  Grinspoon &  Bakalar).

Although  this  was  the  Federal
Government's first attempt to regulate the
marijuana trade, by this time all States had
in place some form of legislation
regulating the sale, use, or possession of
marijuana. R. Isralowitz, Drug Use,
Policy, and Management 134 (2d ed.2002).

FN13. Leary, 395 U.S,, at 14-16, 89 5.Ct
1532.

FN16. Grinspoen & Bakalar 8.

FN17. Leary, 395 US,, at 16-18, 89 S.Ct.
1532,

Then in 1970, after declaration of the national “war
on drugs,” federal drug policy underwent a
significant  transformation. A number of
noteworthy events precipitated *12 this policy shift.
First, in Leary v. United States, 395 U.S. 6, 89
8.Ct. 1532, 23 L.Ed.2d 57 (1949), this Court held

certain provisions of the Marihuana Tax Act and
other narcotics legislation unconstifutional.
Second, at the end of his term, President Johnson
fundamentally reorganized the federal drug control
agencies. The Bureau**2203 of Narcotics, then
housed in the Departinent of Treasury, merged with
the Bureau of Drug Abuse Control, then housed in
the Department of Health, Education, and Welfare
(HEW), to create the Bureau of MNarcotics and
Dangerous Drugs, cwmently housed in the
Department of Justice.™!3 Finally, prompted by a
perceived need to consolidate the growing number
of piecemeal drug laws and to enhance federal drug
enforcement powers, Congress enacted the
Comprehensive Drug Abuse Prevention and Conirol
Act N9

FN18. Musto & Korsmeyer 32-35; 26
Almanac 533. In 1973, the Bureau of
Narcotics and Dangerous Drugs became
the DEA. See Reorg. Plan No. 2 of
1973, § 1, 28 CFR § 0.100 (1973).

FN19. The Comprehensive Drug Abuse
Prevention and Control Act of 1970
consists of three titles. Title [ relates to
the prevention and treatment of narcotic
addicts  through HEW  (now  the
Department of Health and Human
Services). 84 Stat. 1238, Title I, as
discussed in more detail above, addresses
drug  control and enforcement as
administered by the Attorney General and
the DEA. Id, at 1242. Title Tl concems
the import and export of controlled
substances. fd, at 1285.

Title II of that Act, the CSA, repealed most of the
earlier antidrug laws in favor of a comprehensive
regime to combat the international and interstate
traffic in illicit drugs. The main objectives of the
CSA were to conquer drug abuse and fo control the
legitimate and illegitimate traffic in controlled
substances.FN20 Congress  was  particularly
concerned with the *I3 need to prevent the
diversion of drugs from legitimate to illicit
channels, FN2!
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FN20. In particular, Congress made the
following findings:

“(1) Many of the drugs included within
this subchapter have a wusefil and
legitimate medical purpose and are
necessary to maintain the health and
general welfare of the American people.

“(2) The illegal importation, manufacture,
distribution, and possession and improper
use of controlled substances have a
substantial and detrimental effect on the
health and general welfare of the American

 people.
“B3) A major portion of the traffic in
controlled substances flows through
interstate and  foreign  commerce.

Incidents of the traffic which are not an
integral part of the interstate or foreign
flow, such as manufacture, local
distribution, and possession, nonetheless
have a substantial and direct effect upon
interstate commerce because-

“(A) after manufacture, many controiled
substances are transported in interstate
commerce,

“(B) controlled substances disiributed
locally usually have been transported in
interstate commerce immediately before
their distribution, and

“(C) controlled substances possessed
commonly flow  through  interstate
commerce immediately prior to such
possession.

“(4) Local distribution and possession of
controlled  substances  contribute to
swelling the interstate traffic in such
substances.

“(5) Controlled substances manufactured
and distributed intrastate cannot be
differentiated from controlled substances
manufactured and distributed interstate.
Thus, it is not feasible to distinguish, in
terms of controls, between controlled
substances manufactured and distributed
interstate and  controlled  substances
manufactured and distributed intrastate.

“(6) Federal control of the intrastate
incidents of the traffic in controlled

substances is essential to the effective
control of the interstate incidents of such
traffic.” 21 U.S8.C. §§ 801(1)-(6).

FN21. See United States v. Moore, 423
U.S. 122, 135, 96 S.Ct. 335, 46 L.Ed.2d
333 (1975); see also H.R. Rep., at 22,
U.S.Code Cong. & Admin.News 1970, pp.
4566, 4596.

To effectuate these goals, Congress devised a
closed regulatory system making it unlawful to
manufacture, distribute, dispense, or possess any
controfled substance except in a manner authorized
by the CSA. 21 U.S.C. §§ 841(a)(1), 844(a). The
CSA categorizes all controtled substances into five
schedules. § 812. The drugs are grouped together
based on their accepted medical uses, the potential
for abuse, and **2204 their psychological and
physical effects on the body. *14 §§ 811, 812.
Each schedule is assoclated with a distincet set of
controls regarding the manufacture, distribution,
and use of the substances listed therein. §§ 821-830.
The CSA and its implementing regulations set
forth strict requirements regarding registration,
labeling and packaging, production quotas, drug
security, and recordkeeping. Ibid 21 CFR § 1301
et seq. (2004).

In enacting the CSA, Congress classified marijuana
as a Schedule I drug. 21 U.S.C. § 812(c). This
preliminary classification was based, in part, on the
recommendation of the Assistant Secretary of HEW
“that marihwana be retained within schedule I at
least until the completion of certain studies now
underway.” ™22 Schedule I drugs are categorized
as such because of their high potential for abuse,
lack of any accepted medical use, and absence of
any accepted safety for use in medically supervised
treatment. § 812(b)(1). These three factors, in
varying gradations, are also used to categorize
drugs in the other four schedules. For example,
Schedule II substances also have a high potential
for abuse which may lead to severe psychological or
physical dependence, but unlike Schedule I drugs,
they have a currently accepted medical use. §
812(b)(2). By classifying marijuana as a Schedule
I drug, as opposed to listing it on a lesser schedule,
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the manufacture, distribution, or possession of
marijuana became a criminal offense, with the sole
exception being use of the drug as part of a Food
and Drug Administration pre-approved research
study. §§ 823(f), 841¢a)(1), B44(a); see also United
States v. Qakland Cannabis Buyers' Cooperative,
532 U.S. 483, 490, 121 S.Ct. 1711, 149 L. Ed.2d
722 (2001).

FN22. Id. at 61, US.Code Cong. &
AdminNews 1970, pp. 4566, 4629
(quoting fetter from Roger Egeberg,
M.D.O. to Hon. Harley Q. Staggers {Aung.
4, 1970)).

The CSA provides for the periodic updating of
schedules and delegates authority to the Astorney
General, after consultation with the Secretary of
Health and Human Services, to add, remove, or
transfer substances to, from, or between *15
schedules. § 811. Despite considerable efforts to

reschedule marijuana, it remains a Schedule T drug.
FN23

FN23. Starting in 1972, the National
Organization for the Reform of Marijuana
Laws (NORML) began its campaign to
reclassify  marijuana.  Grinspoon &
Bakalar 13-17. After some fleeting
success in 1988 when an Administrative
Law Judge (ALJ) declared thai the DEA
would be acting in an “unreasonable,
- arbitrary, and capricious” manner if it
continued to deny marijuana access to
seriously ill patients, and concluded that it
should be reclassified as a Schedule III
substance, Grinspoon v. DEA, 828 F.2d
881, 883-884 (C.A.1 1987), the campaign
has proved unsuccessful. The DEA
Administrator did not endorse the ALIJ's
findings, 54 Fed.Reg. 53767 (1989), and
since that time has routinely denied
petitions to reschedule the drug, most
recently in 2001. 66 Fed.Reg. 20038
(2001). The Court of Appeals for the
District of Columbia Circuit has reviewed

the petition to reschedule marijuana on
five separate occasions over the course of
30 years, ultimately uphelding the
Administrator's final order. See Alliance
for Cannabis Therapeutics v. DEA, 15
F.3d 1131, 1133 (1994).

11

[11 Respondents in this case do not dispute that
passage of the CSA, as part of the Comprehensive
Drug Abuse Prevention and Control Act, was well
within Congress' commerce power. Brief for
Respondents 22, 38. Nor do they contend that any
provision or section of the CSA amounts to an
unconstitutional exercise of congressional authority.
Rather, respondenis’ challenge is actually quite
limited; they argue that the CSA's categorical
prohibition of the manufacture and possession
**2205 of marijuana as applied to the intrastate
manufacture and possession of marijuana for
medical purposes pursuant to California law
exceeds Congress' authority under the Commerce
Clause.

In assessing the validity of congressional regulation,
none of our Commerce Clause cases can be viewed
in isolation. As charted in considerable detail in
United States v. Lopez, our understanding of the
reach of the Commerce Clause, as well as Congress'
asserfion of authority thereunder, has *16 evolved
over time. "M% The Commerce Clause emerged as
the Framers' response to the central problem giving
rise to the Constitution itself: the absence of any
federal commerce power under the Articles of
Confederation. ™23 For the first century of our
history, the primary use of the Clause was to
preclude the kind of discriminatory state legislation
that had once been permissible. ™26 Then, in
response to tapid industrial development and an
increasingly interdependent national economy,
Congress *“ ushered in a new era of federal
regulation under the commerce power,” beginning
with the enactment of the Interstate Commerce Act
in 1887, 24 Stat. 379, and the Sherman Antitrust
Act in 1890, 26 Stat. 209, as amended, 15 US.C. §
2 et seq. N2
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FN24. United States v. Lopez, 514 US.
549, 552-558, 115 S.Ct 1624, 131
L.Ed.2d 626 (1995); id, at 568-574, 115
. S.Ct. 1624 (KENNEDY, J., concuring);
id, at 604-607, 115 S.Ct. 1624 (SOUTER,
J., dissenting).

FN25. See Gibbons v. Ogden, 9 Wheat. |,
224, 6 L.Ed. 23 (1824) {(opinion of
Johnson, I); Stern, That Commerce
Which Concerns More States Than One,
47 Harv. L.Rev. 1335, 1337, 1340-1341
(1934); G. Gunther, Constitztional Law
127 (9th ed.1975).

FN26. See Lopez, 514 U.S., at 553-554,
15 S.Ct. 1624; id, at 568-569, 115 S.Ct
1624 (KENNEDY, J., concurring); see
also Granholm v. Heald, 544 U.S. 460, 472

- 473, 125 S.Ct. 13885, 1395-189¢,
161L.Ed.2d 796 {2005).

FN27. Lopez, 514 US,, at 554, 115 S.Ct.
1624; see also Wickard v. Filbwrn, 317
Us. 111, 121, 63 S.Ct. 82, 87 LE4. 122
(1942) (“It was not untii 1887, with the
enactment of the Interstate Commerce Act,
that the interstate commerce power began
to exert positive influence in American law
and life. This first important federal
resort to the commerce power was
followed in 1890 by the Sherman
Anti-Trust Act and, thereafter, mainly after
1903, by many others. These statutes
ushered in new phases of adjudication,
which required the Court to approach the
interpretation of the Commerce Clause in
the light of an actual exercise by Congress
of its power thereunder” (footnotes
omitted)).

Cases decided during that “new era,” which now
spans more than a century, have identified three
general categories of regulation in which Congress
is authorized to engage under its commerce power.

First, Congress can regulate the channels of
interstate commerce. Perez v. United States, 402
U.S. 146, 150, 91 S.Ct. 1357, 28 L.Ed.2d 686

(1971). Second, Congress has authority to regulate
and protect the instrumentalitics of interstate
commerce, and persons or things in interstate *17
commerce. Ibid Third, Congress has the power to
regulate activities that substantially affect interstate
commerce. Ibid; NLRB v. Jones & Laughlin
Steel Corp., 301 U.S. 1, 37, 57 S.Ct. 615, 81 L.Ed.
893 (1937). Only the third category is implicated
in the case at hand.,

[2} Our case law firmly establishes Congress' power
to regulate purely local activities that are part of an
economic “class of activities” that have a
substantial effect on interstate commerce. See,
eg, Perez, 402 US., at 151, 91 S.Ct 1357,
Wickard v. Filburn, 317 US. 111, 128-129, 63
S5.Ct. 82, 87 LEd. 122 (1942). As we stated in
Wickard, “even if appellee's activity be local and
though it may not be regarded as commerce, it may
still, whatever its nature, be reached by Congress if
*%2206 it exerts a substantial economic effect on
interstate commerce.” Id, at 125, 63 S.Ct. §2. We
have never required Congress to legistate with
scientific exactitude. When Congress decides that
the “ ‘total incidence’ * of a practice poses a threat
to a national market, it may regulate the entire class,
See Perez, 402 US., at 154-155, 91 S.Ct. 1357
(quoting Westfall v. United States, 274 U.S. 256,
259, 47 S.Ct. 629, 71 LEd. 1036 (1927) (“[W]hen
it is necessary in order to prevent an evil to make
the law embrace more than the precise thing to be
prevented it may do s0”)). In this vein, we have
reiterated that when “ ‘a general regulatory statute
bears a substantial relation fo commerce, the de
minimis character of individual instances arising
under that statute is of no consequence.’ ” Eg,
Lopez, 514 U.S,, at 558, 115 S.Ct. 1624 (emphasis
deleted) (quoting Maryland v. Wirtz, 392 U.S. 183,
196, n. 27, 88 S.Ct. 2017, 20 L.Ed.2d 1020 (1968)).

Our decision in Wickard, 317 U.S. 111, 63 S.Ct. 82,
87 LEd. 122, is of particular relevance. In
Wickard, we upheld the application of regulations
promulgated under the Agricultural Adjustment Act
of 1938, 52 Stat. 31, which were designed to
control the volume of wheat moving in interstate
and foreign commerce in order to avoid surpluses
and consequent abnormally low prices. The
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regulations established an allotment of 11.1 acres
for Filburn's 1941 wheat crop, but he sowed 23
acres, intending to use the excess by consuming it
on his own farm. Filburn *I8 argued that even
though we had sustained Congress' power to
regulate the production of goods for commerce, that
power did not authorize “federal regulation [of]
production not intended in any part for commerce
but wholly for consumption on the farm.” Wickard
317 U8, at 118, 63 S.Ct. 82. Justice Jackson's
opinion for a unanimous Court rejected this
submission. He wrote:

“The effect of the statute before us is to restrict the
amount which may be produced for market and the
extent as well to which one may forestall resort to
the market by producing to meet his own needs.
That appellee’'s own contribution to the demand for
wheat may be ftrivial by itself is not enough to
remove him from the scope of federal regulation
where, as here, his contribution, taken together with
that of many others similarly situated, is far from
trivial.” Id, at 127-128, 63 5.Ct. 82.

Wickard thus establishes that Congress can regulate
purely intrastate activity that is not itself «
commercial,” in that it is not produced for sale, if it
concludes that failure to regulate that class of
activity would undercut the regulation of the
interstate market in that commodity.

The similarities between this case and Wickard are
striking. Like the farmer in Wickard, respondents
are cultivating, for home consumption, a fungible
commodity for which there is an established, albeit
illegal, interstate market™2®  Just as  the
Agricultural Adjustment Act was designed “to *19
control the volume [of wheat] moving in interstate
and foreign commerce in ordet**2207 to aveid
surpluses ...” and consequently control the market
price, id, at 115, 63 S.Ct. 82, a primary purpose of
the CSA is to control the supply and demand of
controlled substances in both lawful and unlawful
drug markets. See nn. 20-21, supra. In Wickard,
we had no difficulty concluding that Congress had a
rational basis for believing that, when viewed in the
aggregate, leaving home-consumed wheat outside
the regulatory scheme would have a substantial
influence on price and market conditions. Here

too, Congress had a rational basis for concluding
that leaving home-consumed marijuana outside
federal control would similarly affect price and
market conditions.

FN28. Even respondents acknowledge the
existence of an illicit market in marijuana;
indeed, Raich has personally participated
in that market, and Monson expresses a
willingness to do so in the future. App.
59, 74, 87. See also Department of
Revenue of Mont. v. Kurth Ranch, 511
U.S. 767, 770, 774, n. 12, and 780, n. 17,
114 S.Ct. 1937, 128 L.Ed.2d 767 (1994)
(discussing the “market value” of
marijuana); id, at 790, 114 S.Ct. 1937
(REHNQUIST, C. 1., dissenting); id, at
792, 114 S.Ct. 1937 (O'CONNOR, I,
dissenting); Whalen v. Roe, 429 U.S. 589,
391, 97 S.Ct. 869, 51 L.Ed.2d 64 (1977)
(addressing prescription drugs “for which
there is both a lawful and an uniawful
market™); Turner v. United States, 396
U.S. 398, 417, n. 33, 90 S.Ct. 642, 24
LEd2d 610 (1970) (referring to the
purchase of drugs on the “retail market™).

More concretely, one concern prompting inclusion
of wheat grown for home consumption in the 1938
Act was that rising market prices could draw such
wheat into the interstate market, resulting in lower
market prices. Wickard, 317 US., at 128, 63 S.Ct.
82. The parallel concern making it appropriate to
include marijuana grown for home consumption in
the CSA is the likelihood that the high demand in
the interstate market will draw such marijuana into
that market. While the diversion of homegrown
wheat tended to frustrate the federal interest in
stabilizing prices by regulating the volume of
commercial fransactions in the interstate market, the
diversion of homegrown marijuana tends to
frustrate the federal interest in eliminating
commercial transactions in the interstate market in
their entirety. In both cases, the regulation is
squarely within Congress' commerce power because
production of the commodity meant for home
consumption, be it wheat or marijuana, has a
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-substantial effect on supply and demand in the
national market for that commodity FN2?

FN29. To be sure, the wheat market is a
Iawful market that Congress sought to
protect and  stabilize, whereas the
marijuana market is an unlawful market
that Congress sought to eradicate. This
difference, however, is of no constitutional
import. It has long been settled that
Congress' power to regulate commerce
includes the power to prohibit commerce
in a particular commodity. Lopez, 514
U.s.,, at 571, 115 S.Ct. 1624 (KENNEDY,
1., concurring) (“In the Lottery Case, 188
U.S. 321, 23 S.Ci. 321, 47 LEd 492
(1903), the Court rejected the argument
that Congress lacked [the] power to
prohibit the interstate movement of lottery
tickets because it had power only to
regulate, not to prohibit”); see also
Wickard, 317 U.S., at 128, 63 S.Ct. 82 (*
The stimulation of commerce is a use of
the regulatory function quite as definitely
as prohibitions or restrictions thereon™).

*20 Nonetheless, respondents suggest that Wickard
differs from this case in three respects: (1) the
Agricultural Adjustment Act, unlike the CSA,
exempted small farming operations; (2) Wickard
involved a “ quintessential economic activity”-a
comumercial farm-whereas respondents do not sell
marijuana; and (3) the Wickard record made it
clear that the aggregate production of wheat for use
on farms had a significant impact on market prices.
Those differences, though factually accurate, do
not diminish the precedential force of this Court's
reasoning.

The fact that Filburn's own impact on the market
was “trivial by itself” was not a sufficient reason for
removing him from the scope of federal regulation.
317 U.S,, at 127, 63 S.Ct. 82. That the Secretary
of Agriculture elected to exempt even smaller farms
from regulation does not speak to his power to
regulate all those whose aggregated production was
significant, nor did that fact play any role in the

Court's analysis. Moreover, even though Filbum
was indeed a commercial farmer, the activity he was
engaged in-the cultivation of wheat for home
consumption-was not treated by the Court as part of
his commercial farming operation.”™3® And while
it **2208 is true that ihe record in the Wickard case
itself established the causal connection between the
production for local use and the pational market, we
have before us findings by Congress to the same
effect.

FN30. See 1d, 317 U.S,, at 125, 63 S.Ct.
82 (recognizing that Filburn's activity “
may not be regarded as commerce™).

Findings in the introductory sections of the CSA
explain why Congress deemed it appropriate to
encompass local activities within the scope of the
CSA. See n. 20, supra. The *21 submissions of the
parties and the numerous amici all seem to agree
that the national, and international, market for
marijuana has dimensions that are fully comparable
to those defining the class of activities regulated by
the Secretary pursuant to the 1938 statuteFN3!
RESPONDENTS NONETHEIless insist that the csa
cannot be constitutionally applied to their activities
because Congress did not make a specific finding
that the intrastate cultivation and possession of
marijuana for medical purposes based on the
recommendation of a physician would substantially
affect the larger interstatc marijuana market. Be
that as it may, we have never required Congress to
make particularized findings in order to legislate,
see Lopez, 514 U.S,, at 562, 115 S.Ct. 1624; Perez,
402 U.S,, at 156, 91 S.Ct. 1357, absent a special
concern such as the protection of free speech, see,
e.g., Turner Broadcasting System, Inc. v. FCC, 512
U.S. 622, 664-668, 114 S.Ct. 2445, 129 1.Ed2d
497 (1994)  (plurality  opinion). While
congressional findings are certainly helpful in
reviewing the substance of a congressional statutory
scheme, particutarly when the conpection to
commerce is not self-evident, and while we will
consider congressional findings in our analysis
when they are available, the absence of
particularized findings does not call into question
Congress' authority to legislate FN32

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

D2.143

ATTACHMENT NO. 2 _

http://web2.westlaw.com/print/printstream.aspx ?prfi=HTMLE&destination=atp&sv=Split... 8/15/2007



125 5.Ct. 2195

Page 15 0of 42

Page 14

545 U.S. 1, 125 S.Ct. 2195, 162 L.Ed.2d 1, 73 USLW 4407, 05 Cal. Daily Op. Serv. 4725, 2005 Daily Journal

D.AR. 6530, 18 Fla. L. Weekly Fed. 8 327
(Cite as: 545 U.S. 1, 125 8.Ct. 2195)

FN3i. The Executive Office of the
President has estimated that in 2000
American users spent $10.5 billion on the
purchase of marijuana. Office of Nat.
Drug Control Policy, Marijuana Fact Sheet
5 (Feb.2004), available at  hitp://
www.whitehousedrugpolicy.gov/public
ations/factsht/marijuana/index html.

FN32. Morecover, as discussed in more
detail above, Congress did make findings
regarding the effects of intrastate drug
activity on interstate commerce. See n.
20, supra Indeed, even the Court of
Appeals found that those findings
weighled] in favor” of upholding the
constitutionality of the CSA. 352 F.3d
1222, 1232 (C.A9 2003) (case below).
The dissenters, however, would impose a
new and heightened burden on Congress
{unless the litigants can gamer evidence
sufficient to cure Congress' perceived «
inadequafcics]”)-that  legislation  must
contain detailed findings proving that each
activity regulated within a comprehensive
statute is essential to the statutory scheme.
Post, at 2227-2228 (O'CONNOR, 17,
opinion of dissenting); post, at 2233
(THOMAS, J, opinion of dissenting).
Such an exacting requirement is not only
unprecedented, it is also impractical.
Indeed, the principal dissent's critique of
Congress for “not even” including ©
declarations” specific to marijuana is
particularly unpersuasive given that the
CSA  initially  identified 80  other
substances subject to regulation as
Schedule I drugs, not to mention those
categorized in Schedules II-V. Post at
2228 (O'CONNOR, J., opinion of
dissenting). Surely, Congress camot be
expected (and certainly should not be
required) to include specific findings on
each and every substance contained therein
in order io satisfy the dissenters'
unfounded skepticism.

*22 In assessing the scope of Congress' authority

under the Commerce Clause, we stress that the task
before us is a modest one. We need not determine
whether respondents’ activities, taken in the
aggregate, substantially affect interstate commerce
in fact, but only whether a “rational basis” exists for
so concluding. Lopez, 514 US,, at 557, 115 S.Ct.
1624; see also Hodel v. Virginia Surface Mining &
Reclamation Assn., Inc., 452 U.S. 264, 276-280,
101 S.Ct. 2352, 69 L.Ed2d 1 (1981); Perez, 402
US., at 155-156, 91 S.Ct. 1357; #%2209
Katzenbach v. McClung, 379 U.S. 294, 299- 301,
85 S8.Ct. 377, 13 L.Ed2d 290 {(1964); Heart of
Atlanta Motel, Inc. v. United States, 379 1.5, 241,
252-253, 85 S.Ct. 348, 13 L.Ed.2d 258 (1964).

Given the enforcement difficulties that attend
distinguishing between marijuana cultivated locally
and marijuana grown elsewhere, 21 U.S.C. § 801(5)
, and concerns about diversion into iHlicit channels,
P33 we have no difficulty concluding that
Congress had a rational basis for believing that
failure to regulate the intrastate manufacture and
possession of marijuana would leave a gaping hole
in the CSA. Thus, as in Wickard when it enacted
comprehensive legislation to regulate the interstate
market in a fungible commodity, Congress was
acting well within its authority to “make all Laws
which shall be necessary and proper” to “regulate
Commerce ... among the several States” U.S.
Const., Art. I, § 8. That the regulation ensnares
some purely intrastate activity is of no moment. As
we have done many times before, we refuse to
excise individual components of that larger scheme.

FN33. See n. 21, supra {citing sources that
evince Congress' particular concern with
the diversion of drugs from legitimate to
illicit channels).

*231V

[3] To support their confrary submission,
respondents rely heavily on two of our more recent
Commerce Clause cases. In their myopic focus,
they overlook the larger context of modem-era
Commerce Clause jurisprudence preserved by those
cases. Moreover, even in the narrow prism of
respondents’ creation, they read those cases far too
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broadly. Those two cases, of course, are Lopez,
514 U.S. 549, 115 S.Ct. 1624, and Morrison, 529
U.S. 598, 120 S.Ct. 1740. As an initial matter, the
statutory  challenges at issue in those cases were
markedly different from the challenge respondents
pursue in the case at hand. Here, respondents ask
us to excise individual applications of a concededly
valid statutory scheme. In contrast, in both Lopez
and Morrison, the parties asserted that a particular
statute or provision fell outside Congress'
commerce power in its entirety. This distinction is
pivotai for we have often reiterated that “[wihere
the class of activities is regulated and that class is
within the reach of federal power, the courts have
no power ‘to excise, as trivial, individual instances'
of the class.” Perez, 402 U S., at 154, 91 S.Ct. 1357
{emphasis deleted) (quoting Wirtz, 392 US., at
193, B8 S.Ct 2017); see also Hodel, 452 U.S., at
308, 101 S.Ct. 2352.

At issue in Lopez, 514 U.S. 549, 115 S.Ct. 1624,
was the validity of the Gun-Free School Zones Act
of 1990, which was a brief, single-subject statute
making it a crime for an individual to possess a gun
in a schoof zone. 104 Stat. 4844-4845, 18 US.C. §
922(g)(1)(A). The Act did not regulate any
economic activity and did not contain any
requirement that the possession of a gun have any
connection to past interstate activity or a predictable
impact on future  commercial  activity.
Distinguishing our earlier cases holding that
comprehensive regulatory statutes may be validly
applied to local conduct that does not, when viewed
in isolation, have a significant impact on interstate
commerce, we held the statute invalid. We
explained: :

*24 “Section 922(q) is a criminal statute that by its
terms has nothing to do with ‘commerce’ or any
sort of economic enterprise, however broadly one
might define those terms. Section 922(q) is not an
essential part of a larger regulation of economic
activity, in which the regulatory scheme could be
undercut unless the inirastate activity were
regulated. It cannot, therefore, be sustained under
our cases upholding regulations of activities**2210
that arise out of or are connected with a commercial
transaction, which viewed in the aggrepate,
substantially affects ioterstate commerce.” 514

U.S,at 561, 115 S.Ct. 1624.

The statutory scheme that the Government is
defending in this litigation is at the opposite end of
the regulatory spectrum. As explained above, the
CSA, enacted in 1970 as part of the Comprehensive
Drug Abuse Prevention and Conirol Act, 84 Stat.
1242-1284, was a lengthy and detailed statute
creating a comprehensive framework for regulating
the production, distribution, and possession of five
classes of “controlled substances.” Most of those
substances-those listed in Schedules II through V-~
have a useful and legitimate medical purpose and
are necessary to maintain the health and general
welfare of the American people.” 21 US.C. §
801(1). The regulatory scheme is designed to

foster the beneficial use of those medications, to

prevent their misuse, and fo prohibit entirely the
possession or use of substances listed in Schedule I,
except as a part of a strictly controlled research
project.

While the statute provided for the periodic updating
of the five schedules, Congress itsell made the
initial classifications. It identified 42 opiates, 22
opium  derivatives, and 17  hallucinogenic
substances as Schedule | drugs. 84 Stat. 1248.
Marijuana was listed as the 10th item in the 3d
subcategory. That classification, unlike the
discrete prohibition established by the Gun-Free
School Zones Act of 1990, was merely one of many
“essential part{s] of a larger regulation of economic
activity, in which the regulatory scheme could be
undercut *25 unless the intrastate activity were
regulated.” Lopez, 514 US,, at 561, 115 S.Ct. 1624.
N34 Qur opinion in Lopez casts no doubt on the
validity of such a program.

FN34. The principal dissent asserts that by
“Isleizing upon our language in Lopez,”
post, at 2223 (opinion of O'CONNOR, 1.),
fe, giving effect to our well-established
case law, Congress will now have an
incentive to legislate broadly. Even
putting aside the political checks that
would generally curb Congress' power to
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enact a broad and comprehensive scheme
for the purpose of targeting purely local
activity, there is no suggestion that the
CSA constitutes the type of “evasive”
legislation the dissent fears, nor could such
an argument plawsibly be made. Post, at
2223 (O'CONNOR, J., dissenting).

Nor does this Court's holding in Morrison, 529 U.S.
598, 120 S.Ct. 1740. The Violence Against
Women Act of 1994, 108 Stat.1902, created a
federal civil remedy for the wictims of
gender-motivated crimes of violence. 42 U.S.C. §
13981. The remedy was enforceable in both state
and federal courts, and generally depended on proof
of the violation of a state law. Despite
congressional findings that such crimes had an
adverse impact on interstate commerce, we held the
stafute unconstitutional because, like the statute in
Lapez, it did not regulate economic activity. We
concluded that “the noneconomic, criminal nature
of the conduct at issue was central to our decision”
it Lopez, and that our prior cases had identified a
clear pattern of analysis: “ ‘Where economic
activity substantially affects interstate commerce,
legislation regulating that activity will be sustained.’
» N335 Morrison, 529 US., at 610, 120 S.Ct.
1740.

FN35. Lopez, 514 U.S,, at 560, 115 S.Ct.
1624; see also id, at 573-574, 115 S.Ct.
1624 (KENNEDY, J., concurring) (stating
that Lopez did not alter our “practical
conception of commercial regulation™ and
that Congress may “regulate in the
commercial sphere on the assurmnption that
we have a single market and a unified
purpose to build a stable national economy

» ).

*#%*2211 Unlike those at issue in Lopez and
Morrison, the activities regulated by the CSA are
quintessentially economic. “Economics” refers to
the production, distribution, and consumption of
commodities.” Webster's Third New International
*26 Dictionary 720 (1966). The CSA is a statute
that regulates the production, distribution, and

consumption of commodities for which there is an
established, and lucrative, interstate market.
Prohibiting the intrastate possession or manufacture
of an article of comumerce is a rational (and
commonly utilized) means of regulating commerce
in that product. ™3 Such prohibitions include
specific decisions requiring that a drug be
withdrawn from the market as a result of the failure
to comply with regulatory requirements as well as
decisions excluding Schedule T drugs entirely from
the market. Because the CSA is a statute that
directly regulates economic, commercial activity,
our opinion in Morrison casts no doubt on its
constitutionality.

FN36. See 16 US.C. § 668(a) (bald and
golden eagles)y, 18 US.C. -§ 175@@)
(biological weapons); § 831(a) (ouclear
material); § 842(m)(1) (certain plastic
cxplosives); §  2342(a) (contraband
cigarettes). '

The Court of Appeals was able fo conclude
otherwise only by isolating a “separate and distinct”
class of activities that it held to be beyond the reach
of federal power, defined as “the intrastate,
noncommercial cultivation, possession and use of
marijuana for personal medical purposes on the
advice of a physician and in accordance with state
law.” 352 F.3d, at 1229. The court characterized
this class as “different in kind from drug trafficking.
» Id, at 1228. The differences between the
members of a class so defined and the principal
traffickers in Schedule I substances might be
sufficient to justify a policy decision exempting the
narrower class from the coverage of the CSA. The
question, however, is whether Congress' contrary
policy judgment, ie, its decision to include this
narrower “class of activities” within the larger
regulatory scheme, was constitutionally deficient.

We have no difficulty concluding that Congress
acted rationaliy in determining that none of the
characteristics making up the purported class,
whether viewed individually or in the aggregate,
compelled an exemption from the CSA; rather, the
subdivided class of activities defined by the Court
*27 of Appeals was an essential part of the larger
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regulatory scheme.

First, the fact that marijuana is used “for personal
medical purposes on the advice of a physician”
cannot itself serve as a distinguishing factor. Id., at
1229. The CSA  designates marijuana as
contraband for any purpose; imn fact, by
characterizing marijuana as a Schedule I drug,
Congress expressly found that the drug has no
acceptable medical uses. Moreover, the CSA is a
comprehensive  regulatory regime  specifically
designed to regulate which controlled substances
can be utilized for medicinal purposes, and in what
manner. Indeed, most of the substances classified
in the CSA “have a useful and legitimate medical
purpose.” 21 U.S.C. § 801(1). Thus, even if
respondents are correct that marfjuana does have
accepted medical wuses and thus should be
redesignated as a lesser schedule drug,FN37 #%2212
the CSA would still impose controls beyond what
Is required by California law. The CSA requires
‘manufacturers, physicians, pharmacies, and other
handlers of controlled substances to comply with
statutory and regulatory provisions mandating
registration with the DEA, compliance with specific
production quotas, security controls to guard
against  diversion, recordkeeping and reporting
obligations, and prescription requirements. See *28
21 US.C. §§ 821-830; 21 CFR § 1301 e seq.
(2004). Furthermore, the dispensing of new drugs,
even when doctors approve their use, must await
federal approval. United States v. Rutherford, 442
U.S. 544, 99 S5.Ct. 2470, 61 L.Ed.2d 68 (1979).
Accordingly, the mere fact that marijuana-like
virtually every other controlled substance regulated
by the CSA-is used for medicinal purposes cannot
possibly serve to distinguish it from the core
activities regulated by the CSA.

FN37. We acknowledge that evidence
proffered by respondents in this case
tegarding the effective medical uses for
marijuana, if found credible after trial,
would cast serious doubt on the accuracy
of the findings that require marijuana to be
listed in Schedule I. See, e.g, Institute of

Assessing the Science Base 179 (J. Joy, S.
Watson, & J.  Benmson eds.1999)
(recognizing that “{s]cientific data indicate
the potential therapeutic value of
cannabinoid  drugs, primarily THC
[Tetrahydrocannabinol] for pain relief,
control of nausea and vomiting, and
appetite stimulation™); see also Conant v.
Walters, 309 F.3d 629, 640-643 (C A9
2002) (Kozinski, I, concuiring)
(chronicling medical studies recognizing
valid medical uses for marijuana and its
derivatives). But the possibility that the
drug may be reclassified in the future has
no relevance to the question whether
Congress now has the power to regulate its
production and distribution. Respondents'
submission, if accepted, would place all
homegrown medical substances beyond the
reach of Congress’ regulatory jurisdiction.

Nor can it serve as an “objective marke[r]” or «
objective facto[r]” to arbitrarily narrow the relevant
class as the dissenters suggest, post at 2223
(O'CONNOR, J., opinion of dissenting); post, at
2235 (THOMAS, J., opinion of dissenting). More
fundamentally, if, as the principal dissent contends,
the personal cultivation, possession, and use of
marijuana for medicinal purposes is beyond the « *
outer limits' of Congress' Commerce Clause
authority,” post, at 2220 (O'CONNOR, I, opinion
of dissenting), it must also be true that such
persenal use of marijuana (or any other homegrown
drug) for recreational purposes is also beyond those
“ ‘outer limits,” ” whether or not a State elects to
authorize or even regulate such wuse. Justice
THOMAS' separate dissent suffers from the same
sweeping implications. That is, the dissenters'
rationale logically extends to place any federal
regulation  (including quality, prescription, or
quantity controls) of any locally cultivated and
possessed controlled substance for amy purpose
beyond the “ ‘outer limits' » of Congress'
Commerce Clause authority. One need not have a
degree in economics to understand why a
nationwide exemption for the wvast quantity of
marijuana (or other drugs) locally cultivated for

Medicine, Marijuana and  Medicine: personal use (which presumably would include use
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by friends, neighbors, and family members) may
have a substantial impact on the interstate market
for this exfraordinarily popular substance. The
congressional judgment that an exemption for such
a significant segment of the total market would
undermine the orderly enforcement of the entire
regulatory scheme is entitled to a strong
presumption of validity. Indeed, that judgment is
not only rational, but “visible to the *29 naked eye,”
Lopez, 514 U.S,, at 563, 115 S.Ct. 1624, under any
commonsense  appraisal of the  probable
consequences of such an open-ended exemption.

[4] Second, limiting the activity to marijuana
possession and cultivation “in accordance with state
law” cannot serve to place respondents' activities
beyond congressional reach. The Supremacy
Clause unambiguously provides that if there is any
conflict between federal and state law, federal law
shall prevail. It is beyond peradventure that federal
power over commerce is “ ‘superior to that of the
States to provide for the welfare or necessities of
their inhabitants,” ™ however legitimate or dire
those necessities may be. **2213Wirtz, 392 US.,,
at 196, 88 S.Ct. 2017 (quoting Samitary Dist of
Chicago v. United States, 266 U.S. 405, 426, 45
S5.Ct. 176, 69 LEd. 352 {1925)). See also 392
US., at 195-196, 88 S.Ct. 2017; Wickard 317
U.S, at 124, 63 S.Ct. 82 (* ‘[N]o form of state
activity can constitutionally thwart the regulatory
power granted by the commerce clause to Congress'
). Just as state acquiescence to federal regulation
cannot expand the bounds of the Commerce Clause,
see, e.g., Morrison, 529 U.S,, at 661-662, 120 S.Ct.
1740 (BREYER, J., dissenting) (noting that 38
States requested federal intervention), so too state
action cannot circumscribe Congress' plenary
commerce power. See United States v. Darby, 312
U.S. 100, 114, 61 S.Ct. 451, 85 L.Ed. 609 (1941) («
That power can neither be enlarged nor diminished
by the exercise or non-exercise of state power™). FN38

FN38. That is so even if California's
current controls (enacted eight years after
the Compassionate Use Act was passed)
are “[e]ffective,” as the dissenters would

have us blindly presume, post at 2228
(O'CONNOR, J., opinion of dissenting);
Post, at 2232, 2235 (THOMAS, J., opinion
of  dissenting). Califormia's  decision
(made 34 years after the CSA was enacted)
to impose “stric{t] controls” on the =
cultivation and possession of marijuana for
medical  purposes,” post, at 2232
(THOMAS, J, dissenting), cannot
retroactively  divest Congress of its
authority under the Commerce Clause.
Indeed, Justice THOMAS' urgings to the
contrary would turn the Supremacy Clause
on its head, and would resurrect limits on
congressional power that have long since
been rejected. See post, at 2219
(SCALIA, I, concurring in judgment)
(quoting McCulloch v. Maryland, 4
Wheat. 316, 424, 4 L.Ed. 579 (1819)) (~ ¢
To impose on [Congress] the necessity of
resorting to means which it cannot conirol,
which another government may furnish or
withhold, would render ifts course
precarious, the result of its measures
uncertain, and create a dependence on
other governments, which might disappoint
its most important designs, and is
incompatible with the language of the
constitution’ ),
Moreover, in addition to casting aside
more than a centwry of this Court's
Commerce Clause jurisprudence, it is
noteworthy  that  Justice THOMAS'
suggestion that States possess the power to
dictate the extent of Congress' commerce
power would have far-reaching
implications beyond the facts of this case.
For example, under his reasoning,
Congress would be equally powerless to
regulate, let alone prohibit, the intrastate
possession, cultivation, and wse of
marijuana for recreational purposes, an
activity which all States “strictly contro[1}.”
Indeed, his rationale seemingly would
require Congress to cede its constitutional
power to regulate commerce whenever a
State opts to exercise its “traditional police
powers to define the criminal law and to
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protect the health, safety, and welfare of
their citizens.” Post, at 2234 (dissenting
opinion).

*30 Respondents acknowledge this proposition, but
nonctheless contend that their activities were not ©
an essential part of a larger regulatory scheme”
because they had been “isolated by the State of
California, and {are] policed by the State of
California,” and thus remain “entirely separated
from the market” Tr. of Oral Arg. 27. The
dissenters fall prey to similar reasoning. See n. 38,
supra this page. The notion that California law has
surgically excised a discrete activity that is
hermetically sealed off from the larger interstate
marijuana market is a dubious proposition, and,
more importantly, one that Congress could have
rationally rejected.

Indeed, that the California exemptions will have a
significant impact on both the supply and demand
sides of the market for marijuana is not just
plausible” as the principal dissent concedes, post, at
2229 (O'CONNOR, J., opinion of dissenting), it is
readily apparent. The exemption for physicians
provides them with an economic incentive to grant
their patients permission to use the drug. In
contrast to most prescriptions for legal drugs, which
limit the dosage and duration of the usage, under
California law the doctor's permission to *31
recommend marijuana use is open-ended.**2214

The authority to grant permission whenever the
doctor determines that a patient is afflicted with «
any other illness for which marijuana provides relief,
? Cal. Health & Safety Code Ann §
11362.5(b)(1)(A) (West Supp.2005), is broad
enough te allow even the most scrupulous doctor to
conclude that some recreational uses would be
therapeutic."™ And our cases have taught us that
there are some unscrupulous physicians who

overprescribe when it is sufficiently profitable to do
50 FN40

FN39. California's Compassionate Use Act
has since been amended, limiting the
catchall category to “[a]ny other chronic or
persistent medical symptom that either: ...

[slubstantially {imits the ability of the
person to conduct one or more major life
activities as defined” in the Americans
with Disabilities Act of 1990, or “[i]f not
alleviated, may cause serious harm to the
patient's safety or physical or mental health.
? Cal. Health & Safety Code Amn. §§
H362.7(h)(12)(A) (B) (West Supp.2005).

FN40. See, eg., United States v. Moore,
423 US. 122, 96 S.Ct. 335, 46 LEd.2d
333 (1975); United States v. Doremus,
249 U.S. 86, 39 S.Ct. 214, 63 L.Ed. 493
(1919).

The exemption for cultivation by patients and
caregivers can only increase the supply of
marijuana in the California market ™4 The
likelihood that all such production will *32
promptly terminate when patients recover or will
precisely match the patients' medical needs during
their convalescence seems remote; whereas the
danger that excesses will satisfy some of the
admittedly enormous demand for recreational use
seems obvious. ™2 Moreover, that the national
and international narcotics trade has thrived in the
face of vigorous criminal enforcement efforts
suggests that no small number of unscrupulous
people will make use of the California exemptions
to serve their commercial ends whenever it is
feasible to do s0.™* Taking into account the fact
that California is only one of at least nine States to
have authorized the medical use of marijuana, a fact
Justice O'CONNOR's  dissent  conveniently
disregards in arguing that the demonstrated**2215
effect on commerce while admittedly “plausible” is
ultimately “unsubstantiated,” post, at 2228, 2229,
Congress could have rationally concluded that the
aggregate impact on the national market of all the
transactions exempted from federal supervision is
unquestionably substantial.

FN41. The state policy allows patients to
possess up to eight ounces of dried
marijuana, and to cultivate up to 6 mature
or 12 immature plants. Cal. Health &
Safety Code Ann, § 11362.77(a) (West
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Supp.2005). However, the quantity
limitations serve only as a floor. Based on
a doctor's recommendation, a patient can
possess whatever quantity is necessary to
satisfy his medical needs, and cities and
counties are given carte blanche to
establish more generous limits. Indeed,
several cities and counties have dome just
that. For example, patients residing in the
cities of Oakland and Santa Cruz and in
the counties of Sonoma and Tehama are
permitted to possess up to 3 pounds of
processed marijuana. Reply Brief for
. Petitioners 13-19 {citing Proposition 215
Enforcement Guidelines). Putting that
quantity in perspective, 3 pounds of
marijuana yields roughly 3,000 joints or
cigarettes. Executive Office of the
President, Office of National Drug Control
Policy, What America's Users Spend on
‘Illegal Drugs 24 (Dec.2001), hitp://
www.whitehousedrugpolicy.gov/publi
cations/pdf/american_users_spend
2002.pdf. And the street price for that
amount can range anywhere from $900 to
$24,000. DEA, Illegal Drug Price and
Purity Report (Apr.2003) (DEA-02058).

FN42. For example, respondent Raich
attests that she uses 2.5 ounces of cannabis
a week. App. 82. Yet as a resident of
Oakland, she is entitled to possess up to 3
pounds of processed marijuana at any
given time, nearly 20 times more than she
uses on a weekly basis.

FN43. See, e.g, People ex rel. Lungren v.
Peron, 539 Cal.App.4th 1383, 1386-1387,
70 CalRptr2d 20-23 (1997) (recounting
how a Cannabis Buyers' Club engaged in
an  “indiscriminate and  uncontrolled
patiern of sale to thousands of persons
among the general public, including
persons who had not demonstrated any
recommendation or approval of a
physician and, in fact, some of whom were
not under the care of a physician, such as
undercover officers,” and noting that «

some persons who had purchased
marijuana on respondenis’ premises were
teselling it unlawfully on the street”).

So, from the “separate and distinct” class of
activities identified by the Court of Appeals (and
adopted by the dissenters), we are left with “the
intrastate, noncommercial cuitivation, possession
and use of marijuana.” 352 F.3d, at 1229. Thus
the case for the exemption comes down to the claim
that a locally cultivated product that is used
domestically *33 rather than sold on the open
market is not subject to federal regulation. Given
the findings in the CSA and the undisputed
magnitude of the commercial market for marijuana,
our decisions in Wickard v. Filburn and the later
cases endorsing its reasoning foreclose that claim.

v

Respondents also raise a substantive due process
claim and seck to avail themselves of the medicat
necessity defense. These theories of relief were set
forth in their complaint but were not reached by the
Court of Appeals. We therefore do not address the
question whether judicial relief is available to
respondents on these alternative bases. We do
note, however, the presence of another avenue of
relief. As the Solicitor General confirmed during
oral argument, the statute authorizes procedures for
the reclassification of Schedule I drugs. But
perhaps even more important than these Iegal
avenues is the democratic process, in which the
voices of voters allied with these respondents may
one day be heard in the halls of Congress. Under
the present state of the law, however, the judgment
of the Court of Appeals must be vacated. The case
is remanded for further proceedings consistent with
this opinion.

It is so ordered.

Justice SCALIA, concurring in the judgment.

I agree with the Court's holding that the Controlied
Substances Act (CSA) may validly be applied to
respondents' cultivation, distribution, and
possession of marijuana for personal, medicinal use.
I write separately because my understanding of the
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doctrinal foundation on which that holding rests is,
if not inconsistent with that of the Court, at least
more nuanced.

Since Perez v. United States, 402 U S, 146, 91 S.Ct.
1357, 28 L.Ed2d 686 (1971), our cases have
mechanically recited that the Commerce Clause
permits congressional regulation of three categories:
(1) the *34 channels of interstate commerce; (2)
the instrumentalities of interstate commerce, and
persons or things in interstate commerce; and (3)
activities that “ substantially affect” interstate
commerce. Jd, at 150, 91 S.Ct. 1357; see Unifed
States v. Morrison, 529 U.S. 598, 608-609, 120
S5.Ct. 1740, 146 L.Ed.2d 658 (2000); United States
v. Lopez, 514 US. 549, 558-559, 115 S.Ct. 1624,
131 L.Ed.2d 626 (1995); Hodel v. Virginia Surface
Mining & Reclamation Assn, Inc., 452 U.S. 264,
276-277, 101 S.Ct. 2352, 69 L.Ed.2d 1 (1981).
The first two categories are seif-evident, since they
are the ingredients of interstate commerce itself
See Gibbons v. Ogden, 9 Wheat, 1, 189-190, &
L.Ed. 23 (1824). The third category, however, is
different in kind;, and its recitation without
explanation is misleading and incomplete.

It is misleading because, unlike the channels,
instrumentalities, and agents . of interstate
commerce, activities that substantially affect
interstate commerce are not themselves part of
interstate commerce, and thus the power to regulate
**2216 them cannot come from the Commerce
Clauwse alone. Rather, as this Court has
acknowledged since at least United States v.
Coombs, 12 Pet. 72, 9 L.Ed 1004 (1838),
Congress's regulatory authority over intrastate
activities that are not themselves part of interstate
commerce (including activities that have a
substantial effect on interstate commerce) derives
from the Necessary and Proper Clause. Id, at 78;
Katzenbach v. McClung, 379 U.S, 294, 301-302, 85
S.Ct 377, 13 L.Ed.2d 290 (1964); United States v.
Wrightwood Dairy Co., 315 U.S, 110, 119, 62 S.CL
523, 86 L.Ed. 726 (1942); Shreveport Rate Cases,
234 U.S. 342, 353, 34 S.Ct. 833, 58 L.Ed. 1341
(1914); United States v. E.C. Knight Co., 156 U.S.
1, 3940, 15 S.Ct. 249, 39 L.Ed. 325 (1895)

(Harlan, J., dissenting).™! And the category of «

activities' that substantially affect interstate
commerce,” Lopez, supra, at 559, 115 S.Ct. 1624,
is incomplete because the authority to enmact laws
necessary and proper for the regulation of interstate
commerce is not limited to laws *35 governing
intrastate activities that substantially affect interstate
commerce. Where necessary to make a regulation
of interstate commerce effective, Congress may
regulate even those intrastate activities that do not
themselves substantially affect interstate commerce.

FN1. See also Garcia v. San Antonio
Metropolitan Tramsit Authority, 469 U.S.
528, 584-585, 105 S.Ct. 1005, 83 L.Ed.2d
1016 (1985) (O'CONNOR, I., dissenting)
(explaining that it is through the Necessary
and Proper Clause that “an intrastate
activity “‘affecting’ interstate commerce
can be reached through the commerce
power™).

I

Qur cases show that the regulation of intrastate
activities may be neccessary to and proper for the
regulation of interstate commerce in two general
circumstances. Most directly, the commerce power
permits Congress not only to devise rules for the
governance of commerce between States but also to
facilitate  inferstate commerce by eliminating
potential obstructions, and to restrict it by
eliminating potential stimulants. See NLRB v
Jones & Laughlin Steel Corp., 301 US. 1, 36-37,
57 5.Ct. 615, 81 L.Ed. 893 (1937). That is why the
Court has repeatedly sustained congressional
legislation on the ground that the regulated
activities had a substantial effect on interstate
commerce. See, e.g, Hodel supra, at 281, 101
S.Ct. 2352 (surface coal mining); Kaizenbach,
supra, at 300, 85 S.Ct. 377 (discrimination by
restaurants); Heart of Atlanta Motel, Inc. v. United
States, 379 U.S. 241, 258, 85 S.Ct. 348, 13 L.Ed.2d
258 (1964) (discrimination by hotels); Mandeville
Island Farms Inc. v. American Crystal Sugar Co,
334 US. 219, 237, 68 S.Ct. 996, 92 L.Ed. 1328
(1948) (intrastate price-fixing); Board of Trade of
Chicago v. Olsen, 262 U.S. 1, 40, 43 S.Ct. 470, 67

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

p2.151

ATTACHMENT NO. 44

http://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&destinationzatp&sv=Split.-. 8/15/2007




125 8.Ct. 2195

Page 23 of 42

Page 22

545U.8. 1, 125 8.Ct. 2195, 162 L.Ed.2d 1, 73 USLW 4407, 05 Cal. Daily Op. Serv. 4725, 2005 Daily Journal

D.AR. 6530, 18 Fla. L. Weekly Fed. S 327
(Cite as: 545 U.S. 1, 125 S.Ct. 2195)

L.Ed. 839 (1923) (activities of a local grain
exchange); Stafford v. Wallace, 258 U.S. 495, 517,
524-525, 42 S8.Ct. 397, 66 L.Ed. 735 (1922)
(intrastate transactions at stockyard). Lopez and
Morrison recognized the expansive scope of
Congress's authority in this regard: “{Tthe pattern
is clear. Where economic activity substantially
affects interstate commerce, legislation regulating
that activity will be sustained.” 514 US, at 560,
115 5.Ct. 1624; Morrison, supra, at 610, 120 S.Ct.
1740 (same).

This principle is not without limitation. In Lopez
and Morrison, the Court-conscious of the potential
of the “substantially affects™ test to “ ‘obliterate the
distinction between what is national and what is
local,” ” Lopez, supra, at 566-567, 115 S.Ct. 1624
*36 (quoting A.L.A. Schechter Poultry Corp. v.
United States, 295 118, 495, 554, 55 S.Ct. 837, 79
L.Ed. 1570 (1935)); see also **2217Morrison,
supra, at 615-616, 120 S.Ct. 1740-rejected the
argument that Congress may regulate noneconomic
activity -based solely on the effect that it may have
on interstate commerce through a remote chain of
inferences. Lopez, supra, at 564-566, 115 S.Ct
1624; Morrison, supra, at 617-618, 120 S.Ct
1740. “[{I}f we were to accept [such] arguments,”
the Court reasoned in Lopez, “we are hard pressed
to posit any activity by an individual that Congress
is without power to regulate” Lopez, supra, at
564, 115 S.Ct. 1624; see also Morrison, supra, at
615-616, 120 S.Ct. 1740. Thus, although
Congress's authority to regulate intrastate activity
that substantially affects interstate commerce is
broad, it does not permit the Court to “pile
inference upon inference,” Lopez, supra, at 567,
115 S.Ct 1624, in order to establish that
noneconomic activity has a substantial effect on
interstate commerce,

As we implicitly acknowledged in Lopez, however,
Congress's authority to enact laws necessary and
proper for the regulation of interstate commerce is
not limited to laws directed against economic
activities that have a substantial effect on interstate
commerce. Though the conduct in Lopez was not
economic, the Court nevertheless recognized that it
could be regulated as “an essential part of a larger

regulation of economic activity, in which the
regulatory scheme could be undercut wunless the
intrastate activity were regulated.” 514 U.S., at
561, 115 S.Ct. 1624. This statement referred to
those cases permitting the regulation of intrastate
activities “which in a substantial way interfere with
or obstruct the exercise of the granted power.”
Wrightwood Dairy Co., supra, at 119, 62 S.Ct. 523;
see also United States v. Darby, 312 US. 100,
118-119, 61 S.Ct. 451, 85 I.Ed. 609 (1941);
Shreveport Rate Cases, supra, at 353, 34 S.Ct. 833.
As the Court put it in Wrightwood Dairy, where
Congress has the authority to enact a regulation of
interstate commerce, “it possesses every power
needed to make that regulation effective” 3135
U.S., at 118-119, 62 8.Ct. 523.

*37 Although this power “to make ... regulation
effective” commonly overlaps with the authority to
regulate economic activities that substantially affect
interstate commerce,”™? and may in some cases
have been confused with that authority, the two are
distinct. The regulation of an intrastate activity
may be essential to a comprehensive regulation of
interstate commerce even though the intrastate
activity does not itself “substantially affect”
interstate commerce. Moreover, as the passage
from Lopez quoted above suggests, Congress may
regulate even noneconomic local activity if that
regulation is a necessary part of a more general reg
ulation of interstate commerce. See Lopez, supra,
at 561, 115 S.Ct. 1624. The relevant question is
simply whether the means chosen are “reasonably
adapted” to the attainment of a legitimate end under
the commerce power. See Darby, supra, at 121, 61
S.Ct. 451.

FN2. Wickard v. Fillnon, 317 US. 111, 63
S.Ct. 82, 87 L.Ed. 122 (1942), presented
such a case. Because the unregulated
production of wheat for personal
consumption diminished demand in the
regulated wheat market, the Court said, it
carricd with it the potential to disrupt
Congress's price regulation by driving
down prices in the market. Id, at 127-129,
63 S.Ct. 82. This potential disruption of

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

D2.152

ATTACHMENT NO, 15—

http://web2.westlaw.com/printfprintstream.apr?prﬁ=HTMLE&destination=atp&sx=8plit- . 8/15/2007




125 8.Ct. 2195

Page 24 of 42

Page 23

345U.S. 1,125 8.Ct. 2195, 162 L.Ed.2d 1, 73 USLW 4407, 05 Cal. Daily Op. Serv. 4725, 2005 Daily Journal

D.AR. 6530, 18 Fla. L. Weekly Fed. S 327
(Cite as; 545 U.S. 1, 125 S.Ct. 2195)

Congress's interstate rtegulation, and not
only the effect that personal consumption
of wheat had on interstate commerce,
justified Congress's regulation of that
conduct. Id, at 128-129, 63 S.Ct. 82.

In Darby, for instance, the Court explained that
Congress, having ... adopted the policy of excluding
from interstatc commerce all goods produced for
the commerce which do not conform to the
specified labor standards,” **2218312 U.S, at
121, 61 S.Ct. 45], could not only require employers
engaged in the production of goods for interstate
commerce to conform to wage and hour standards,
id, at 119-121, 61 5.Ct. 451, but could also require
those employers to keep employment records in
order to demonstrate compliance with the regulatory
scheme, id, at 125, 61 S.Ct. 451. While the Court
sustained .the former regulation on the alternative
ground that the activity it regulated could have a
great effect” on interstate commerce, id, at
122123, 61 S.Ct. 451, it affirmed the latter on the
sole ground that “[tlhe requirement*38 for records
even of the intrastate transaction is an appropriate
means to a legitimate end,” id, at 125, 61 S.Ct. 451.

As the Court said in the Shreveport R Co., the
Necessary and Proper Clause does not give ©
Congress ... the authority to regulate the internal
commerce of a State, as such,” but it does allow
Congress “to take all measures necessary or
appropriate to” the effective- reguiation of the
interstate market, “although intrastate transactions ...
may thereby be controlled.” 234 U.S., at 353, 34
S.Ct. 833; see also Jones & Laughlin Steel Corp.,
supra, at 38, 57 S.Ct 615 (the logic of the
Shreveport Rate Cases is not limited to
instrumentalities of commerce).

11

Today's principal dissent objects that, by permitting
Congress to regulate activities necessary to effective
interstate regulation, the Court reduces Lopez and
Morrison to “little more than a drafting guide.”
Post, at 2222 (opinion of O'CONNOR, ). | think
that criticism unjustified. Unlike the power to

regulate activities that have a substantial effect on
interstate commerce, the power to enact laws
enabling effective regulation of interstate commerce
can only be exercised in conjunction with
congressional regulation of an interstate market, and
it extends only to those measures necessary to make
the interstate regulation effective. As Lopez itself
states, and the Court affirms today, Congress may
regulate noneconomic inirastate activities only
where the failure to do so “could ... undercut” its
regulation of interstate commerce. See Lopez,
supra, at 561, 115 S.Ct. 1624; ante, at 2206, 2209,
2210. This is not a power that threatens to
obliterate the line between “what is truly national
and what is truly local.” Lopez, supra, at 567-568,
115 S.Ct. 1624.

Lopez and Morrison affirm that Congress may not
regulate certain “purely local” activity within the
States based solely on the attenuated effect that such
activity may have in the interstate market. But
those decisions do not declare noneconomic
infrastate activities to be categorically beyond *39
the reach of the Federal Government. Neither case
involved the power of Congress to exert contro!
over intrastate activities in connection with a more
comprehensive scheme of regulation; Lopez
expressly disclaimed that it was such a case, 514
U.S,, at 561, 115 S.Ct. 1624, and Morrison did not
even discuss the possibility that it was. (The Court
of Appeals in Morrison made clear that it was not.
See Brzonkala v. Virginia Polytechnic Inst, 169
F.3d 820, 834-835 (C.A4 1999) (en banc)) To
dismiss this distinction as “superficial and
formalistic,” see post, at 2223 (O'CONNOR, I,
dissenting), is to misunderstand the nature of the
Necessary and Proper Clause, which empowers
Congress to enact laws in effectuation of its
enumerated powers that are not within its authority
to enact in isolation. See McCulloch v. Maryiand,
4 Wheat. 316, 421-422, 4 1..Ed. 579 (1819).

And there are other restraints upon the Necessary
and Proper Clause authority. As Chief Justice
Marshall wrote in **2219McCulloch v. Maryland,
even when the end is constitutional and legitimate,
the means must be “appropriate” and “plainly
adapted” to that end. Id, at 421. Moreover, they
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may not be otherwise “prohibited” and rmust be
consistent with the letter and spirit of the
constitution.” fbid These phrases are not merely
hortatory. For cxample, cases such as Printz v.
United States, 521 U.S. 898, 117 S.Ct. 2365, 138
I.Ed.2d 914 (1997), and New York v. United States,
505 U.S. 144, 112 S.Ct. 2408, 120 L.Ed2d 120
(1992), affirm that a law is not “ ‘proper for
catrying into Execution the Commerce Clause’ ™ “
[wlhen [it] violates [a constitutional] principle of
state sovereignty.” Printz, supra, at 923-924, 117
S.Ct. 2365; see also New York, supra, at 166, 112
S.Ct. 2408.

1l

The application of these principles to the case
before us is straightforward, In the CSA, Congress
has undertaken to extinguish the interstate market in
Schedule 1 controlled substances, including
marijuana. The Commerce Clause unguestionably
permits this. The power to regulate interstate
commerce “extends not only to those regulations
which aid, *40 foster and protect the commerce, but
embraces those which prohibit it.”” Darby, supra, at
113, 61 S.Ct. 451. See also Hipolite Egg Co. v.
United States, 220 U.S. 45, 58, 31 S.Ct 364, 55
LEd 364 (1911); Lottery Case, 188 U.S. 321,
354, 23 S.Ct. 321, 47 L.Ed. 492 (1903). To
effectuate its objective, Congress has prohibited
almost all intrastate activities related to Schedule I
substances-both economic activities (manufacture,
distribution, possession with the intent to distribute)
and noneconomic activities (simple possession).
See 21 US.C. §§ B84l(a), 844(a). That simple
possession is a noneconomic activity is immateria}
to whether it can be prohibited as a necessary part
of a larger regulation. Rather, Congress's authority
to enact all of these prohibitions of intrastate
controiled-substance activities depends only upon
whether they are appropriate means of achieving the
legitimate end of eradicating Schedule I substances
from interstate commerce.

By this measure, I think the regulation must be
sustained. Not only is it impossible to distinguish *
conirolled substances manufactured and distributed

intrastate” from “controlled substances
manufactured and distributed interstate,” but it
hardly makes sense to speak in such terms. Drugs
like marijuana are fungible commodities. As the
Court explains, marijuana that is grown at home and
possessed for personal use is never more than an
instant from the interstate market-and this is so
whether or not the possession is for medicinal use
or lawful use under the laws of a particular State. FN3
*4] See anfe, at **2220 2211-2215.
Congress need not accept on faith that state law will
be effective in maintaining a- strict division between
a lawful market for “medical” marijuana and the
more general marfjuana market. See id, at
2212-2213, and n. 38. “To impose on [Congress)
the necessity of resorting to means which it cannot
control, which another government may furnish or
withhold, would render its course precarious, the
result of its measures unceriain, and create a
dependence on other governments, which might
disappoint its most important designs, and is
incompatible with the language of the constitution.”
McCulloch, supra, at 424,

FN3. The principal dissent claims that, if
this is sufficient to sustain the regulation at
issue in this case, then it should also have
been sufficient to sustain the regulation at
issue in United States v. Lopez, 514 US.
549, 115 S.Ct. 1624, 131 L.Ed2d 626
(1995). See post, at 2226 (arguing that «
we could have surmised in Lopez that guns
in school zones are ‘never more than an
instant from the interstate market’ in guns
already subject to extensive federal
regulation, recast Lopez as a Necessary
and Proper Clause case, and thereby
upheld the Gun-Free School Zones Act”),

This claim founders upon the shoals of
Lopez itself, which made clear that the
statute there at issue was “mot an essential
part of a larger regulation of economic
activity.” Lopez, supra, at 561, 115 S.Ct.
1624 (emphasis added). On the dissent's
view of things, that statement is
inexplicable. Of course it is in addition
difficult to imagine what intelligible
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scheme of regulation of the interstate
market in guns could have as an
_ appropriate means of effectuation the
prohibition of guns within 1000 feet of
schools (and nowhere clse). The dissent
points to a federal law, I8 U.S.C. §
922(b)(1), barring licensed dealers from
selling guns to minors, see post, at 2226,
but the relationship between the regulatory
scheme of which § 922(b)(1) is a part
(requiring all dealers in firearms that have
traveled in interstate commerce to be
licensed, see § 922(a)) and the statute at
issue  in  Lopez  approaches the
nonexistent-which is doubtless why the
Government did not attempt to justify the
statute on the basis of that relationship.

Finally, neither respondents nor the dissenters
suggest any violation of state sovereignty of the sort
that would render this regulation “inappropriate,”
id, at 421-except to argue that the CSA regulates an
area typically left to state regulation. See post, at
2223-2224, 2226 (opinion of O'CONNOR, I);
post, at 2233-2234 (opinion of THOMAS, 1)
Brief for Respondents 39-42. That is not enough to
render federal regulation an inappropriate means.
The Court has repeatedly recognized that, if
authorized by the commerce power, Congress may
regulate private endeavors “even when {that
regulation] may pre-empt express  state-law
determinations contrary to the result which has
commended itself to the collective wisdom of
Congress.” National League of Cities v. Usery,
426 U.S. 833, 840, 96 S.Ct. 2465, 49 L.Ed.2d 245
{1976); see Cleveland v. United States, 329 U.S.
14, 19, 67 S.Ct 13, 91 LEd 12 (1946},
McCulloch, 4 Wheat. at 424. At bottom,
respondents™*42 state-sovereignty argument
reduces to the contention that federal regulation of
the  activities permitted by  California's
Compassionate Use Act is not sufficiently necessary
to be “necessary and proper’ to Congress's
regulation of the interstate market. For the reasons
given above and in the Court's opinicn, I cannot
agree.

® % *

{ thus agree with the Court that, however the class
of regulated activities is subdivided, Congress could
reasonably conclude that its objective of prohibiting
marijuana from the interstate market “could be
undercut” if those activities were excepted from its
general scheme of regulation. See Lopez, 514 U.S.,
at 561, 115 S.Ct. 1624. That is sofficient to
anthorize the application of the CSA to respondents.

Justice O'CONNOR, with whom THE CHIEF
JUSTICE and Justice THOMAS join as to all but
Part IIT, dissenting.

We enforce the “outer limiis” of Congress'
Commerce Clause authority not for their own sake,
but to protect historic spheres of state sovereignty
from excessive federal encroachment and thereby to
maintain the distribution of power fundamental to
our federalist system of government.: United States
v. Lopez, 514 U.S. 549, 557, 115 S.Ct. 1624, 131
L.Ed2d 626 (1995); NLRB v. Jones & Laughlin
Steel Corp., 301 US. 1, 37, 57 S.Ct. 615, 81 L.Ed.
893 (1937). One of federalism's chief virtues, of
course, is that it promotes innovation by allowing
for the possibility that “a single courageous State
may, if its citizens choose, serve as a laboratory;
and fry novel social and economic experiments
without risk to the rest of the country.” New State
Ice Co. v. Liebmann, 285 U.S. 262, 311, 52 S.Ct,
371,76 L.Ed. 747 (1932) (Brandeis, J., dissenting).

**2221 This case exemplifies the role of States as
laboratories. The States' core police powers have
always included authority to define criminal law
and to protect the health, safety, and welfare of their
citizens. Brecht v. Abrahamson, 507 US. 619,
635, 113 S.Ct. 1710, 123 L.Ed.2d 353 (1993); *43
Whalen v. Roe, 429 .S, 589, 603, n. 30, 97 S.Ct.
869, 51 L.Ed2d 64 (1977). Exercising those
powers, California (by ballot initiative and then by
legislative codification) has come to its own
conclusion about the difficult and sensitive question
of whether marijuana should be available to relieve
severe pain and suffering. Today the Court
sanctions an application of the federal Controlled
Substances Act that extinguishes that experiment,
without any proof that the personal cultivation,
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possession, and use of marijuana for medicinal
purposes, if economic activity in the first place, has
a substantial effect on interstate commerce and is
therefore an appropriate subject of federal
regulation. In so doing, the Court announces a rule
that gives Congress a perverse incentive to legislate
broadly pursuant to the Commerce Clause-nestling
questionable assertions of its authority into
comprehensive regulatory schemes-rather than with
precision. That rule and the result it produces in
this case are irreconcilable with cur decisions in
Lopez, supra, and United States v. Morrison, 529
U.S. 598, 120 S.Ct. 1740, 146 L.Ed.2d 658 (2000).
Accordingly 1 dissent.

I

In Lopez, we considered the constitutionality of the
Gun-Free School Zones Act of 1990, which made it
a federal offense “for any individual knowingly to
possess a firearm ... at a place that the individual
knows, or has reasonable cause to believe, is a
school zome,” 18 U.S.C. § 922(q{2XA). We
explained that “Congress’ commerce authority
includes the power to regulate those activities
having a substantial relation to interstate commerce .
., Le, those activities that substantially affect
interstate commerce.” 514 U8, at 558-3559, 115
8.Ct. 1624 (citation omitted). This power derives
from the conjunction of the Commerce Clause and
the Necessary and Proper Clause. Garcia v. San
Antonio Metropolitan Transit Authority, 469 US.
528, 585-586, 105 S.Ct. 1005, 83 L.Ed.2d 1016
(1985) (O'CONNOR, ., dissenting) {explaining that
United States v. Darby, 312 U.S. 100, 61 S.Ct. 451,
85 L.Ed. 609 (1941), United States v. Wrightwood
Dairy Co., 315 U.S. 110, 62 S.Ct. 523, 86 LEd.
726 (1942), and Wickard v. Filburn, 317 US. 111,
63 S.Ct. 82, 87 L.Ed. 122 (1942), *44 based their
expansion of the commerce power on the Necessary
and Proper Clause, and that “the reasoning of these
cases underlies every recent decision conceming the
reach of Congress to activities affecting interstate
commerce™); ante, at 2216 (SCALIA, 17,
concurring in judgment). We held in Lopez that the
Gun-Free School Zones Act could not be sustained
as an exercise of that power.

Our decision about whether gun possession in
school zomes substantially affected interstate
commerce turned on four considerations. Lopez,
supra, at 559-567, 115 S.Ct. 1624: see also
Morrison, supra, at 609-613, 120 S.Ct. 1740.
First, we observed that our “substantial effects”
cases generally have upheld federal regulation of
economic activity that affected interstate commerce,
but that § 922(q) was a criminal statute having
nothing to do with ‘commerce’ or any sort of
economic enterprise.” Lopez, 514 U.S. at 561, 115
S.Ct. 1624. In this regard, we also noted that =
[slection 922(q) is not an essential part of a larger
regulation of economic activity, in which the
regulatory scheme could be undercut unless the
infrastate  activity were regulated. Tt cannot,
therefore, be sustained under our cases upholding
regulations**2222 of activities that arise out of or
are connected with a commercial transaction, which
viewed in the aggregate, substantially affects
interstate commerce.” Ibid Second, we noted that
the statute contained no express jurisdictional
requirement establishing its connection to interstate
commerce. [bid

Third, we found telling the absence of legisiative
findings about the regulated conduct's impact on
interstate commerce. We explained that while
express legislative findings are neither required nor,
when provided, dispositive, findings “enable us to
evaluate the legislative judgment that the activity in
question substantially affect[s] interstate commerce,
even though no such substantial effect [is] visible to
the naked eye” Id, at 563, 115 S.Ct. 1624.
Finally, we rejected as too attenuated the
Government's argument that firearm possession in
school zones could resuit in violent crime which in
turn could *45 adversely affect the national
ecenomy. fd, at 563-567, 115 S.Ct 1624. The
Constitution, we said, does not tolerate reasoning
that would “convert congressional authority under
the Commerce Clause to a general police power of
the sort retained by the States™ Id, at 567, 115
S.Ct. 1624. Later in Morrison, supra, we relied on
the same four considerations to hold that § 40302 of
the Violence Against Women Act of 1994, 108 Stat.
1941, 42 US.C. § 13981, exceeded Congress'
authority under the Commerce Clause.
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In my view, the case before us is materially
indistinguishable from Lopezr and Morrison when
the same considerations are taken into account.

II

A

What is the relevant conduct subject to Commerce
Clause analysis in this case? The Court takes its
cues from Congress, applying the above
considerations to the activity regulated by the
Controlled Substances Act (CSA) in general. The
Court's decision rests on two facts about the CSA:
(1) Congress chose to enact a single statute
providing a comprehensive prohibition on the
production, distribution, and possession of all
controlled substances, and (2) Congress did not
distingnish between various forms of intrastate
noncommercial cultivation, possession, and use of
marijuana. See 21 U.S.C. §§ 841{(a)(1), 844(a).
Today's decision suggests that the federal regulation
of local activity is immune to Commerce Clause
challenge because Congress chose to act with an
ambitious, all-encompassing statute, rather than
piecemeal. In my view, allowing Congress to set
the terms of the constitutional debate in this way,
Le, by packaging regulation of local activity in
broader schemes, is tantamount to removing
meaningful limits on the Commerce Clause.

The Court's principal means of distinguishing Lopez
from this case is to observe that the Gun-Free
School Zonmes Act of 1990 was a “brief,
single-subject statute,” ante, at 2209, see also ante,
at 2208, *46 whereas the CSA is “a lengthy and
detailed  statute creating a  comprehensive
framework  for regulating the  production,
distribution, and possession of five classes of °
controlled substances,” ” amte, at 21 Thus,
according fo the Court, it was possible in Lopez to
evaluate in isolation the constitutionality of
criminalizing local activity (there gun possession in
school zones), whereas the local activity that the
CSA targets (in this case cultivation and possession
of marijuana for personal medicinal use) cannot be

separated from the general drug control scheme of
which it is a part.

Today's decision allows Congress to regulate
intrastate activity without check, so long as there is
some implication by legislative design that
regulating intrastate activity**2223 is essential
(and the Court appears to equate “essential” with «
necessary”) to the interstate regulatory scheme.
Seizing upon our language in Lopez that the statute
prohibiting gun possession in school zones was “not
an essential part of a larger regulation of economic
activity, in which the regulatory scheme could be
undercut unless the intrastate activity were
reguiated,” 514 U.S., at 561, 115 S.Ct. 1624, the
Court appears to reason that the placement of local
activity in a comprehensive scheme confirms that it
is essential to that scheme. Amre, at 2210-2211. If
the Court is right, then Lopez stands for nothing
more than a drafting guide: Congress should have
described the relevant crime as “fransfer or
possession of a firearm anywhere in the nation”
~thus including commercial and noncommercial
activity, and clearly encompassing some activity
with assuredly substantial effect on interstate
commerce. Had it done so, the majority hints, we
would have sustained its authority to regulate
possession of firearms in  school zonmes.
Furthermore, today's decision suggests we would
readily sustain a congressional decision to attach the
regulation of intrastate activity to a pre-existing
comprehensive (or even not-so-comprehensive)
scheme. If so, the Court invites increased federal
regulation of local activity even if, as it suggests,
Congress would not enact a new interstate™47
scheme exclusively for the sake of reaching
infrastate activity, see anie, at 2209, n. 31, anfe, at
2218 (SCALIA, 1., concurring in judgment).

I cannot agrec that owr decision in Lopez
contemplated such evasive or overbroad legislative
strategies with approval. Until today, such
arguments have been mmade only in dissent. See
Morrison, 529 US. at 657, 120 S.Ct. 1740
(BREYER, J., dissenting) (given that Congress can
regulate “ ‘an essential part of a larger regulation of
economic activity,” ™ “can Congress save the
present law by including it, or much of it, in a
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broader ‘Safe Transport’ or ‘Worker Safety’ act?”
). Laopez and Morrison did not indicate that the
constitutionality of federal regulation depends on
superficial and formalistic distinctions. Likewise 1
did not understand our discussion of the role of
courts in enforcing outer limits of the Commerce
Clause for the sake of maintaining the federalist
balance our Constitution requires, see Lopez, 514
U.5., at 557, 115 S.Ct. 1624; id, at 578, 115 S.Ct.
1624 (KENNEDY, J., concurring), as a signal to
Congress to enact legislation that is more extensive
and more intrusive into the domain of state power.
If the Court always defers to Congress as it does
today, little may be left to the notion of enumerated
powers.

The hard work for courts, then, is to identify
objective markers for confining the analysis in
Commerce Clause cases. Here, respondents
challenge the constitutionality of the CSA as
applied to them and those similarly situated. I
agree with the Court that we must look beyond
respondents’ own activities. Otherwise, individual
litigants could always exempt themselves from
Commerce Clause regulation merely by pointing to
the obvious-that their personal activities do not have
a substantial effect on interstate commerce. See
Maryland v. Wirtz, 392 U.S. 183, 193, 88 S.Ct
2017, 20 L.Ed.2d 1020 (1968); Wickard, 317 U.S,,
at 127-128, 63 S.Ct. 82. The task is to identify a
mode of analysis that allows Congress to regulate
more than nothing (by declining to reduce each case
to its litigants) and less than everything (by
declining to let Congress set the *48 terms of
analysis). The analysis may not be the same in
every case, for it depends on the regulatory scheme
at issue and the federalism concerns implicated.
See generally **2224Lopez, 514 1.8, at 567, 115
S.Ct. 1624; id, at 3579, 115 S.Ct 1624
(KENNEDY, 1., concurring).

A number of objective markers are available to
confine the scope of constitutional review here.

Both federal and state legislation-including the CSA
itself, the California Compassionate Use Act, and
other state medical marijuana legislation-recognize
that medical and nonmedical (i.e., recreational) uses
of drugs are realistically distinct and can be

segregated, and regulate them differently. See 21
US.C. § 812; Cal. Health & Safety Code Ann. §
11362.5 (West Supp.2003); ante, at 2198-2199
{opinion of the Court). Respondents challenge
only the application of the CSA to medicinal use of
marijuana. Cf. United States v. Raines, 362 U.S.
17, 20-22, 80 S.Ct. 519, 4 L.Ed2d 524 (1960)
(describing our preference for as-applied rather than
facial challenges). Moreover, because fundamental
structural concerns about dual sovereignty animate
our Commerce Clause cases, it is relevant that this
case involves the interplay of federal and state
regulation in areas of criminal faw and social
policy, where “States lay claim by right of history
and expertise.” Lopez, supra, at 583, 115 S.Ct
1624 (KENNEDY, I, concurring); see also
Morrison, supra, at 617-619, 120 S.Ct. 1740;
Lopez, supra, at 580, 115 S.Ct. 1624 (KENNEDY,
1, concurring) (“The statute before us upsets the
federal balance to a degree that renders it an
unconstitutional assertion of the commerce power,
and our intervention is required”); cf. Garcia, 469
U.S., at 586, 105 S.Ct. 1005 (O'CONNOR, J.,
dissenting) (“[Sltate autonomy is a relevant factor
in assessing the means by which Congress exercises
its powers” under the Commerce Clause).
California, like other States, has drawn on its
reserved powers to distinguish the regulation of
medicinal marijuana. To  ascertain  whether
Congress’ encroachment is constitutionally justified
in this case, then, T would focus here on the
personal cultivation, possession, and use of
marijuana for medicinal purposes.

*49 B

Having thus defined the relevant conduct, we must
determine whether, under our precedents, the
conduct is economic and, in the aggregate,
substantially affects interstate commerce. Even if
intrastate cultivation and possession of marijuana
for one’s own medicinal use can properly be
characterized as economic, and | question whether
it can, it has not been shown that such activity
substantially  affects  inferstate  commerce.

Similarly, it is neither self-evident nor demonstrated
that regulating such activity is necessary to the

© 2007 Thomson/West. No Claim to Orig. U.S. Govt, Works.

D2.158

ATTACHMENT NO. 15T

http://web2. westlaw.com/print/printstream.aspx ?prit=HTMLE&destination=atp&sv=Split... 8/15/2007




125 5.Ct. 2195

Page 30 of 42

Page 29

545 U.S. 1, 125 8.Ct. 2195, 162 L.Ed.2d 1, 73 USLW 4407, 05 Cal. Daily Op. Serv. 4725, 2005 Daily Journal

D.A.R. 6330, 18 Fla. L. Weekly Fed. S 327
(Cite as: 545 U.S. 1, 125 8.Ct. 2195)

interstate drug control scheme.

The Court's definition of economic activity is
breathtaking. It defines as economic any activity
invelving the production, distribution, and
consumption of commodities. And it appears to
reason that when an interstate market for a
commodity exists, regulating the intrastate
manufacture or possession of that commodity is
constitutional either because that intrastate activity
is itself economic, or because regulating it is a
rational part of regulating its market. Putting to
one side the problem endemic to the Court's
opinion-the shift in focus from the activity at issue
in this case to the entirety of what the CSA
regulates, see Lopez, supra, at 565, 115 S.Ct. 1624 (
“depending on the level of generality, any activity
can be looked upon as commercial®)-the Court's
definition of economic activity for purposes of
Commerce Clause jurisprudence threatens to sweep
all of productive human activity into federal
regulatory reach.

The Court uses a dictionary definition of economics
to skirt the real problem of drawing a meaningful
line between “what is national and what is local,”
**2225Jones & Laughlin Steel, 301 U.S,, at 37, 57
S.Ct. 615. It will not do to say that Congress may
regulate noncomimercial activity simply because it

may have an effect on the demand for commercial -

goods, or because the noncommercial endeavor can,
in some sense, substitute for commercial activity.
Most commercial goods or services have some sort
of privately producible analogue. Home care *50
substitutes for daycare. Charades games substitute
for movie tickets. Backyard or windowsill
gardening substifutes for going to the supermarket.
To draw the line wherever private activity affects
the demand for market goods is to draw no line at
all, and to declare everything economic. We have
already rejected the result that would follow-a
federal police power. Lopez, supra, at 564, 115
S.Ct. 1624,

In Lopez and Morrison, we suggested that economic
activity usually relates directly to commercial
activity. See Morrison, 529 US,, at 611, n. 4, 120

within Congress' power to regulate have been “of an
apparent commercial character™); Lopez, 514 U.S.,
at 561, 115 8.Ct. 1624 (distinguishing the Gun-Free
School Zones Act of 1990 from “activities that arise
out of or are connected with a commercial
transaction”). The homegrown cultivation and
personal possession and use of marijuana for
medicinal purposes has no apparent commercial
character. Everyone agrees that the marijuana at
issue in this case was never in the stream of
commerce, and neither were the supplies for
growing it. (Marijuana is highly unusual among the
substances subject to the CSA in that it can be
cultivated without any materials that have traveled
in interstate commerce.) Lopez makes clear that
possession is not itself commercial activity. Ibid
And respondents have not come into possession by
means of any commercial transaction; they have
simply grown, in their own homes, marijuana for
their own use, without acquiring, buying, selling, or
bartering a thing of value. Cf. id, at 583, 115 S.Ct.
1624 (KENNEDY, I, concurring) (“The statute
now before wus forecloses the States from
experimenting ... and it does so by regulating an
activity beyond the realm of commerce in the
ordinary and usual sense of that term’).

The Court suggests that Wickard which we have
identified as “perhaps the most far reaching
example of Commerce Clause authority over
infrastate activity,” Lopez, supra, at 560, 115 S.Ct.
1624, established federal regulatory power over any
home consumption of a commodity for which a
national market exists.*51 1 disagree. Wickard
involved a challenge to the Agricultural Adjustment
Act of 1938(AAA), which directed the Secretary of
Agriculture to set national quotas on wheat
production, and penalties for excess production.
317 U.S, at 115-116, 63 S.Ct. 82. The AAA itself
confirmed that Congress made an explicit choice
not to reach-and thus the Court could not possibly
have approved of federal control over-smail-scale,
noncommercial wheat farming. In contrast to the
CSA's limitless assertion of power, Congress
provided an exemption within the AAA for small
producers. When Filbum planted the wheat at
issue in Wickard, the statute exempted plantings

S.Ct. 1740 (intrastate activities that have been less than 200 bushels (about six tons), and when he
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harvested his wheat it exempted plantings less than
six acres. Jd, at 130, n. 30, 63 S.Ct. 82. Wickord,
then, did not extend Commerce Clause authority to
something as modest as the home cook's herb
garden. This is not to say that Congress may never
regulate small quantities of commodities possessed
or produced for personal use, or to deny that it
sometimes needs to enact a zero folerance regime
for such commodities. It is merely to say that
Wickard did not hold or imply that small-scale
production**2226 of commodities is always
economic, and automatically within Congress' reach.

Even assuming that economic activity is at issue in
this case, the Government has made no showing in
fact that the possession and use of homegrown
marijuana for medical purposes, in California or
elsewhere, has a substantial effect on interstate
commerce. Similarly, the Government has not
shown that regulating such activity is necessary fo
an interstate regulatory scheme. Whatever the
specific theory of “substantial effects” at issue (ie,
whether the activity substantially affects interstate
commerce, whether its regulation is necessary to an
interstate regulatory scheme, or both), a concern for
dual sovereignty requires that Congress' excursion
into the traditional domain of States be justified.

That is why characterizing this as a case about the
Necessary and Proper Clause does not change the
analysis significantly.*52 Congress must exercise
its authority under the Necessary and Proper Clause
in a manner consistent with basic constitutional
principles. Garcia, 469 U.S., at 585, 105 S.Ct. 1005
(O'CONNOR, J., dissenting) (“I is not enough that
the ‘end be legitimate’; the means to that end
chosen by Congress must not contravene the spirit
of the Constitution”). As Justice SCALIA
recognizes, see anfe, at 2218-2219 (opinion
concwring in judgment), Congress cannot use its
authority under the Clause to confravene the
principle of state sovereignty embodied in the Tenth
Amendment. Jbid Likewise, that authority must be
used in a manner consistent with the notion of
-enumerated powers-a structural principle that is as
much part of the Constitution as the Tenth
Amendment's  explicit  textual  command.

Accordingly, something more than mere assertion is

required when Congress purports to have power
over local activity whose connection to an interstate
market is not self-evident. Otherwise, the
Necessary and Proper Clause will always be a back
door for unconstitutional federal regulation. Cf.
Printz v. United States, 521 U.5. 898, 923, 117
5.Ct. 2365, 138 L.Ed.2d 914 (1997) (the Necessary
and Proper Clause is “the last, best hope of those
who defend ultra vires congressional  action™).
Indeed, if it were enough in “substantial effects”
cases for the Court to supply conceivable
Justifications for intrastate regulation related to an
interstate market, then we could have surmised in
Lopez that guns in school zones are “never more
than an instant from the interstate market” in guns
already subject to extensive federal regulation, ante,
at 2219 (SCALIA, J., concurring in judgment),
recast Lopez as a Necessary and Proper Clause
case, and thereby upheld the Gun-Free School
Zones Act of 1990. (According to the Court's and
the concurrence’s logic, for example, the Lopez
court should have reasoned that the prohibition on
gun possession in school zones could be an
appropriate means of effectuating a related
prohibition on “seil{ing]” or “deliver[ing]” firearms
or ammuaition to “any individual who the licensee
knows or has reasonable cause to believe is less
than *S3 eighteen years of age.” 18 U.S.C. §
922(b)(1) (1988 ed., Supp. II}.)

There is simply no evidence that homegrown
medicinal marfjuana users constitute, in the
aggregate, a sizable enough class to have a
discernable, let alone substantial, impact on the
national illicit drug market-or otherwise to threaten
the CSA regime. Explicit evidence is helpful when
substantial effect is not “visible to the naked eye.”
See Lopez, 514 US., at 563, 115 S.Ct. 1624, And
here, in part because cominon sense suggests that
medical marijuana users may be limited in number
and that California's Compassionate Use Act and
similar state legislation may well isolate activities
relating to medicinal marijuana**2227 from the
illicit market, the effect of those activities on
interstate drug traffic is not self-evidently
substantial.

In this regard, again, this case is readily

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

D2. 160
> A NI BALT

NT RO, 55—

http://web2.westlaw. com/print/printstream.aspx ?prit=HTMLEd&destination=atp&sv=Split... ~8/15/2007




125 S.Ct. 2195

Page 32 of 42

Page 31

345 U.8. 1, 125 S.Ct. 2195, 162 L..Ed.2d 1, 73 USLW 4407, 05 Cal. Daily Op. Serv. 4725, 2005 Daily Journal

D.AR. 6530, 18 Fla. L. Weekly Fed. S 327
(Cite as: 545 U.S, 1, 125 S.Ct. 2195)

distinguishable from Wickard To decide whether
the Secretary could regulate local wheat farming,
the Court looked to “the actual effects of the
activity in question upon interstate commerce.” 317
US,, at 120, 63 S.Ct. 82. Critically, the Court was
able to consider “actual effects” because the parties
had “stipulated a summary of the economics of the
wheat industry.” Id, at 125, 63 S.Ct. 82. Afier
reviewing in detail the picture of the industry
provided in that summary, the Court explained that
consumption of homegrown wheat was the most
variable factor in the size of the national wheat
crop, and that on-site consumption could have the
effect of varying the amount of wheat sent to market
by as much as 20 percent. Id, at 127, 63 S.Ct. §2.
With real numbers at hand, the Wickard Court could
easily conclude that “a factor of such volume and
variability as home-consumed wheat would have a
substantial influence on price and market conditions
” nationwide. /d, at 128, 63 S.Ct. 82; see also id,
at 128-129, 63 S.Ct. 82 (“This record lTeaves us in
no doubt” about substantial effects).

The Court recognizes that “the record in the
Wickard case itself established the causal
connection between the production*s4 for local
use and the naftional market” and argues that “we
have before us findings by Congress fo the same
effect” Ante, at 2208 (emphasis added). The
Court refers to a series of declarations in the
introduction to the CSA saying that (1) local
distribution and possession of controlled substances
causes “ swelling” in interstate traffic; (2) Iocal
production and distribution cannot be distinguished
from interstate production and distribution; (3)
federal contro! over intrastate the incidents “is
essential to cffective control” over interstate drug
trafficking. 21 U.S.C. §§ 801(1)-(6). These bare
declarations cannot be compared to the record
before the Court in Wickard.

They amount to nothing more than a legislative
insistence that the regulation of controlled
substances must be absolute. They are asserted
without any supporting evidence-descriptive,
statistical, or otherwise. “[Slimply because that
Congress may conclude a particular activity
substantially affects interstate commerce does not

necessarily make it so.” Hodel v. Virginia Surface
Mining & Reclamation Assn., Inc., 452 US. 264,
311, 101 S.Ct. 2352 (1981) (REHNQUIST, 7T,
concurring in judgment). Indeed, if declarations
like these suffice to justify federal reguiation, and if
the Court today is right about what passes
rationality review before us, then our decision in
Morrison should have come out the other way. In
that case, Congress had supplied numerous findings
regarding the impact gender-motivated violence had
on the national economy. 529 US., at 614, 120
S.Cu. 1740; id, at 628-636, 120 S.Ct. 1740
(SOUTER, J., dissenting) (chronicling findings).
But, recognizing that “ ¢ “[w]hether particular
operations affect interstate commerce sufficiently to
come under the constitutional power of Congress to
regulate them is ultimately a judicial rather than a
legislative question,” * ” we found Congress'
detailed findings inadequate. Id, at 614, 120 S.Ct.
1740 (quoting Lopez, supra, at 557, n. 2, 115 S.Ct.
1624, in tumn quoting Heart of Atlanta Motel, Inc. v.
United States, 379 US. 241, 273, 85 S.Ct. 348, 13
L.Ed.2d 258 (1964) (Black, J., concurring)). If, as
the Court claims, today's decision does mot *55
break with precedent, how can it be that voluminous
findings, documenting extensive hearings about the
specific topic of violence against women, did not
pass constitutional muster in Morrison, while the
CSA's abstract, unsubsfantiated,**2228 generalized
findings about controlled substances do?

In particular, the CSA's introductory declarations
are too vague and unspecific to demonsirate that the
federal statutory scheme will be undermined if
Congress cannot exert power over individuals like
respondents. The declarations are not even specific
to marijuana. (Facts about substantial effects may
be developed in litigation to compensate for the
inadequacy of Congress' findings; in part because
this case comes to us from the grant of a
preliminary injunction, there has been no such
development.) Because here California, like other
States, has carved out a limited class of activity for
distinct regulation, the inadequacy of the CSA's
findings is especially glaring. The California
Compassionate Use Act exempts from other state
drug laws patients and their caregivers “who
posses{s] or cultivat[e] marijuana for the personal
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medical purposes of the patient upon the written or
oral recommendation or approval of a physician” to
treat a list of serious medical conditions. Cal.
Health & Safety Code Ann. §§ 11362.5(d),
11362.7(h) (West Supp.2005) (emphasis added).

Compare ibid with, eg, § 11357(b) (West 1991)
{criminalizing marijuana possession in excess of
285 grams); § 11358 (criminalizing marijuana
cultivation). The Act specifies that it should not be
construed to supersede legislation prohibiting
persons from engaging in acts dangerous to others,
or to condone the diversion of marijuana for
nonmedical purposes. § 11362.5(b)(2) {(West
Supp.2005). To promote the Act's operation and to
facilitate law enforcement, California recently
enacted an identification card system for qualified
patients. §§ 11362.7-11362.83. We generally
assume States enforce their laws, see Riley v
National Federation of Blind of N. C, Inc, 487
US. 781, 795, 108 S.Ct. 2667, 101 L.Ed.2d 669
(1988), and have no reason to think otherwise here,

*56 The Government has not overcome empiricat
doubt that the number of Californians engaged in
personal cultivation, possession, and use of medical
marijuana, or the amount of marijuana they
produce, is enough to threaten the federal regime.

Nor has it shown that Compassionate Use Act
marijuana users have been or are realistically likely
to be responsible for the drug's seeping into the
market in a significant way. The Government does
cite one estimate that there were over 100,000
Compassicnate Use Act users in California in 2004,
Reply Brief for Petitioners 16, but does not explain,
in terms of proportions, what their presence means
for the national illicit drug market. See generally
Wirz, 392 U.S, at 196, n. 27, 88 S.Ct. 2017
(Congress cannot use “a relatively trivial impact on
commerce as an excuse for broad general regulation
of state or private activities™); cf General
Accounting Office, Marijuana: Early Experience
with Four States' Laws That Allow Use for Medical
Purposes 21-23 (Rep. No. 03-189, Nov. 2002),
hitp://  www.gao.gov/new.items/d03189.pdf  (as
visited Fupe 3, 2005 and available in Cletk of
Court's case file) (in four California counties before
the identification card system was enacted,
voluntarily registered medical marijuana patients

were less than 0.5 percent of the population; in
Alaska, Hawaii, and Oregon, statewide medical
marijuana fegistrants represented less than 0.05
percent of the States' populations). It also provides
anecdotal evidence about the CSA's enforcement.
See Reply Brief for Petitioners 17-18. The Court
also offers some arguments about the effect of the
Compassionate Use Act on the national market. It
says that the California statute might be vulnerable
to exploitation by unscrupulous physicians, that
Compassionate Use Act patients may overproduce,
and that the history of the narcotics trade **2229
shows the difficulty of cordoning off any drug use
from the rest of the market. These arguments are
plausible; if bome out in fact they could justify
prosecuting Compassionate Use Act patients under
the federal CSA. But, without substantiation, *§7
they add little to the CSA's conclusory statements
about diversion, essentiality, and market effect.
Piling assertion upon assertion does aot, in my
view, satisfy the substantiality test of Lopez and
Morrison.

I

We would do well to recall how James Madison,
the father of the Constitution, described our system
of joint sovereignty to the people of New York: «
The powers delegated by the proposed Constitution
to the federal government are few and defined.
Those which are to remain in the State governments
are numerous and indefinite The powers
reserved to the several States will extend to all the
objects which, in the ordinary course of affairs,
concern the lives, liberties, and properties of the
people, and the internal order, improvement, and
prosperity of the State.” The Federalist No. 45, pp.
292-293 (C. Rossiter ed.1961).

Relying on Congress' abstract assertions, the Court
has endorsed making it a federal crime to grow
small amounts of marijuana in one's own home for
one's own medicinal use. This overreaching stifles
an express choice by some States, concerned for the
lives and liberties of their people, to regulate
medical marijuana differently. If I were a
California citizen, I would not have voted for the
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medical marijuana ballot initiative; if I were a
California legislator I would not have supported the
Compassionate Use Act. But whatever the wisdom
of California's experiment with medical marijuana,
the federalism principles that have driven our
Commerce Clause cases require that room for
experiment be protected in this case. For these
reasons I dissent.

Justice THOMAS, dissenting.

Respondents Diane Monson and Angel Raich use
marijuana that has never been bought or sold, that
has never crossed state lines, and that has had no
demonstrable effect on the national market for
marijuoana. If Congress can regulate*58 this under
the Commerce Clause, then it can regulate virtually
anything-and the Federal Government is no longer
one of limited and enumerated powers.

1

Respondents' local cultivation and consumption of
marijuana is not “Commerce ... among the several
States.” U.S. Const., Art. I, § 8, cl. 3. By holding
that Congress may regulate activity that is neither
interstate nor commerce under the Interstate
Commerce Clause, the Court abandons any attempt
to enforce the Constitution's limits on federal
power. The majority supports this conclusion by
invoking, without explanation, the Necessary and
Proper Clause. Regulating respondents’ conduct,
however, is not “necessary and proper for carrying
into Execution” Congress’ restrictions on the
interstate drug ftrade. Art. I, § 8, cl. 18. Thus,
neither the Commerce Clause nor the Necessary and
Proper Clause grants Congress the power to
regulate respondents’ conduct.

A

As 1 explained at length in United States v. Lopez,
514 US. 549, 115 S.Ct. 1624 (1995), ihe
Commerce Clause empowers Congress to regulate
the buying and selling of goods and services
trafficked across state lines. Jd, at 586-589, 115
S.Ci. 1624 (concurring opinion). The Clause's text,

structure, and history all **2230 indicate that, at the
time of the founding, the term *“ ‘commerce’
consisted of sefling, buying, and badering, as well
as transporting for these purposes.” Id, at 585, 115
S.Ct. 1624 (THOMAS, I, concurring).
Commerce, or trade, stood in contrast to productive
activities like manufacturing and agriculture. fd, at
586-587, 115 S.Ct 1624 (THOMAS, 1,
concurring). Throughout founding-era dictionaries,
Madison's notes from the  Constitutional
Convention, The Federalist Papers, and the
ratification debates, the term “commerce™ is
consistently used to mean trade or exchange-not alf
economic or gainful activity that has some
attenuated connection to trade or exchange. [bid
(THOMAS, *59 1J., concurring); Bamett, The
Original Meaning of the Commerce Clause, 68 U.
Chi. L.Rev. 101, 112-125 (2001). The term “
commerce” commoenly meant trade or exchange
(and shipping for these purposes) not simply to
those involved in the drafting and ratification
processes, but also to the general public. Bamett,
New Evidence of the Original Meaning of the
Commerce Clause, 55 Ark. L.Rev. 847, 857-862
(2003).

Even the majority does not argue that respondents'
conduct is itself “Commerce among the several
States.” Art. I, § 8, cl. 3. Ante, at 2209. Monson
and Raich neither buy nor sell the marijuana that
they consume. They cultivate their cannabis
entirely in the State of California-it never crosses
state lines, much less as part of a commercial
transaction. Certainly no evidence from the
founding suggests that “commerce” included the
mere possession of a good or some purely personal
activity that did not involve trade or exchange for
value. In the early days of the Republic, it would
have been unthinkable that Congress could prohibit
the local cultivation, possession, and consumption
of marijuana.

On this traditional understanding of “cominerce,”
the Controlled Substances Act {CSA), 21 US.C. §
801 ef seq, regulates a great deal of marijuana
trafficking that is interstate and commercial in
character. The CSA does not, however, criminalize
only the interstate buying and selling of marijuana.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

D2.163

http://web2.westlaw.com/print/printstream.aspx ?prit=H TMLE&destination=atp&sv=Split...

TTACHMENT NO. 5

8/15/2007

-~




125 8.Ct. 2195

Page 35 of 42

Page 34

545 U.S. 1, 125 S.Ct. 2195, 162 L.Ed.2d 1,73 USLW 4407, 05 Cal. Daily Op. Serv. 4725, 2005 Daily Journal

D.AR. 6530, 18 Fla. I.. Weekly Fed. § 327
{Ciite as: 545 U.S. 1, 125 5.Ct. 2195)

Instead, it bans the entire market-intrastate or
interstate, noncommercial or  commetcial-for
marijuana. Respondents are correct that the CSA
exceeds Congress' commerce power as applied to
their conduct, which is purely intrastate and
noncomnercial.

B

More difficult, however, is whether the CSA is a
valid exercise of Congress' power to enact laws that
are “necessary and proper for carrying into
Execution” its power to regulate interstate
commerce. Art. I, § 8, cl. 18. The Necessary *60
and Proper Clause is not a warrant to Congress to
enact any law. that bears some conceivable
connection to the exercise of an enumerated power.
NI Nor is it, however, a command to Congress to
enact only laws that are absolutely indispensable to
the exercise of an enumerated power. FN2

FN1. McCulloch v. Maryland 4 Wheat.
316, 419-421, 4 L.Ed. 579 (i819);
Madison, The Bank Bill, House of
Representatives (Feb. 2, 1791), in 3 The
Founders' Constitation 244 (P. Kurland &
R. Lemer eds.1987) (requiring “direct”
rather than “remote” means-end fif);
Hamilton, Opinion on the Constitutionality
of the Bank (Feb. 23, 1791), in id, at 248,
250 (requiring “obvious” means-end fit,
where the end was “clearly comprehended
within any of the specified powers” of
Congress).

FN2. McCulloch, supra, at 413-415; D.
Currie, The Constitution in the Supreme
Court; The First Hundred  Years
1789-1888, p. 162 (1985).

In McCulloch v. Maryland 4 Wheat. 316, 4 L.Ed.
579 (1819), this Court, speaking through Chief
Justice Marshall, set forth a test for determining
when an Act **2231 of Congress is permissible
under the Necessary and Proper Clause:

“Let the end be legitimate, let it be within the scope

of the constitution, and all means which are
appropriate, which are plainly adapted to that end,
which are not prohibited, but consist with the letter
and spirit of the constitution, are constitutional.”
id, at421.

To act under the Necessary and Proper Clause,
then, Congress must select a means that is *
appropriate” and “plainly adapted” to executing an
enumerated power; the means cannot be otherwise
prohibited” by the Constitution; and the means
cannot be inconsistent with “the letter and spirit of
the [Clonstitution.” [bid; D. Currie, The
Constitution in the Supreme Couri: The First
Hundred Years 1789-1888, pp. 163-164 (1985).
The CSA, as applied to respondents’ conduct, is not
a valid exercise of Congress' power under the
Necessary and Proper Clause.

1

Congress has exercised its power over interstate
commerce to criminalize trafficking in marijuana
across state *61 lines. The Government contends
that banning Monson and Raich's intrastate drug
activity is “necessary and proper for carrying into
Execution” its regulation of interstate drug
trafficking. Art. 1, § 8, cl. 18. See 21 USC. §
801(6). However, in order to be “necessary,” the
intrastatc ban must be more than “a reasonable
means [of] effectuatfing] the regulation of interstate
commerce.” Brief for Petitioners 14: sce anfe, at
2209 (majority opinion} (employing rational-basis
review). It must be “plainly adapted” to regulating
interstate marijuana trafficking-in other words, there
must be an “obvious, simple, and direct relation”
between the intrastate ban and the regulation of
interstate commerce. Sabri v. United States, 541
U.S. 600, 613, 124 S.Ct. 1941, 158 L.Ed.2d 891
(2004) (THOMAS, J., concurring in judgment); see
also United States v. Dewit, 9 Wall. 41, 44, 19
LEd. 593 (1870) (finding ban on intrastate sale of
lighting oils not “appropriate and plainly adapted
means for carrying into execution” Congress' taxing
power),

On its face, a ban on the intrastate cultivation,
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possession and distribution of marijuana may be
plainly adapted to stopping the interstate flow of
marijuana. Unregulated local growers and users
could swell both the supply and the demand sides of
the interstate marijuana market, making the market
more difficult to regulate. Anfe, at 2203, 2209
(majority opinion). But respondents do- not
challenge the CSA on its face. Instead, they
challenge it as applied to their conduct. The
question is thus whether the intrastate ban is
necessary and proper” as applied to medical
marijuana users like respondents.f™?

FN3. Because respondents do not
challenge on its face the CSA's ban on
marijuana, 21 U.S.C. §§ 841(a)(1), 844(a),
our adjudication of their as-applied
challenge casts no doubt on this Court's
practice in United States v. Lopez, 514
U.8. 549, 115 S.Ct. 1624, 131 L.Ed2d
626 (1995), and United States v. Morrison,
529 U.S. 598, 120 SCt 1740, 146
‘L.Ed2d 658 (2000). In those cases, we
held that Congress, in enacting the statutes
at issue, had exceeded its Article I powers.

Respondents are not regulable simply because they
belong to a large class (local growers and users of
marijuana) that *62 Congress might need to reach,
if they also belong to a distinct and separable
subclass  (local growers and users  of
state-authorized, medical marijuana) that does not
undermine the CSA's interstate ban. Awnte, at 2223
(O'CONNOR, J., dissenting). The Court of
Appeals found that respondents’ “limited use is
distinct from the broader **2232 ilicit drug market,
" because “thleir] medicinal marijuana ... is not
intended for, nor does it enter, the stream of
comimerce.” Raich v. Ashcroft, 352 F.3d 1222,
1228 (C.A9 2003). If that is generally true of
individuals who grow and use marijuana for
medical purposes under state law, then even
assuming Congress has “obvious” and “plain”
reasons why regulating intrastate cultivation and
possession is necessary to regulating the interstate
drug trade, none of those reasons applies to medical
marijuana patients like Monson and Raich.

California's  Compassionate Use  Act  sets
respondents’ conduct apart from other intrastate
producers and users of marijuana. The Act
channels marijuana use to “seriously ill Californians,
7 Cal. Health & Safety Code Amn. §
11362.5(b)}(1)A) (West Supp.2005), and prohibits
the diversion of marijuana for nonmedical purposes,
? § 11362.5(0)(2).FN* California strictly controls
the cultivation and possession of marijuana for
medical purposes. To be eligible for its program,
California requires that a patient have an illness that
cannabis can relieve, such as cancer, AIDS, or
arthritis, § 11362.5(b)(1)(A), and that he obtain a
physician's recommendation or approval, §
11362.5(d). Qualified patients must provide
personal and medical information to obtain medical
identification cards, and there is a statewide registry
of cardholders. §§ 11362.715-76. Moreover, the
Medical Board of California has issued guidelines
for physicians' cannabis recommendations, and it
sanctions physicians who do not comply with the
guidelines. *63 See, eg, People v. Spark, 121
Cal. App.4th 259, 263, 16 CalRptr.3d 840, 343
(2004).

FN4. Other States likewise prohibit
diversion of marijuana for nonmedical
purposes. See, eg, Colo. Const, Art
XVHL, § 14(2)(d); WNev.Rev.Stat. §§
453A.300(1)(e)-(f) (2003); Ore.Rev.Stat. §
§ 475.316(1)(c)-(d) (2003).

This class of intrastate users is therefore
distinguishable from others. We normally presume
that States enforce their own laws, Riley v. National
Federation of Blind of N. C., Inc., 487 U.S. 781,
795, 108 S.Ct. 2667, 101 L.Ed2d 669 (1988), and
there is no reason to depart from that presumption
here: Nothing suggests that California's controls are
ineffective. The scant evidence that exists suggests
that few people-the vast majority of whom are aged
40 or older-register to use medical marijuana.

General Accounting Office, Marijuana: Early
Experiences with Four States' Laws That Allow Use
for Medical Purposes 22-23 (Rep. No. 03-189, Nov.
2002), http:// www.gao.gov/new.items/d03 189 pdf
(all Internet materials as visited June 3, 2005, and
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available in Clerk of Court's case file). In part
because of the low incidence of medical marijuana
use, many law enforcement officials report that the
introduction of medical marijuana laws has not
affected their law enforcement efforts. fd, at 32.

These controls belie the Government's assertion that
placing medical marijuana outside the CSA's reach “
would prevent effective enforcement of the
interstate ban on drug trafficking.” Brief for
Petitioners 33. Enforcement of the CSA can
continue as it did prior to the Compassionate Use
Act. Only now, a qualified patient could avoid
arrest or prosecution by presenting his identification
card to law enforcement officers. In the event that
a qualified patient is arrested for possession or his
canmabis is seized, he could seek to prove as an
affrmative defense that, in conformity with state
law, he possessed or cultivated small quantities of
marijuana intrastate solely for personal medical use.
People v. Mower, 28 Caldth 457, 469-470, 122
CalRptr.2d 326, 49 P.3d 1067, 1073-1075 (2002);
**2233People v. Trippet, 56 CalAppdth 1532,
1549, 66 CalRptr2d 559-560 (1997). Moreover,
under the CSA, certain drugs that present a high risk
of abuse and addiction but that nevertheless have an
accepted medical use-drugs like *64morphine and
amphetamines-are available by prescription. 21
US.C. §§ 812(b)2)(A)-(B); 21 CFR § 1308.12
{2004). No one argues that permitting use of these
drugs under medical supervision has undermined
the CSA's restrictions.

But even assuming that States’ controls allow some
seepage of medical marijuana into the illicit drug
market, there is a multibillion-dollar interstate
market for marijuana. Executive Office of the
President, Office of Nat. Dmg Control Policy,
Marijuana Fact Sheet 5 (Feb.2004), http://
www.whitehousedrugpolicy. gov/publica
tions/factsht/marijuanafindex htm!. It is difficult to
see how this vast market could be affected by
diverted medical cannabis, let alone in a way that
makes regulating inivastate medical marijuana
obviously essential to controlling the interstate drug
market.

To be sure, Congress declared that state policy

would disrupt federal law enforcement. It believed
the across-the-board ban essential to policing
interstate drug trafficking. 21 U.S.C. § 801(6).
But as Justice O'CONNOR points out, Congress
presented no evidence in support of its conclusions,
which are not so much findings of fact as assertions
of power. Ante, at 2227 (dissenting opinion).
Congress cannot define the scope of its own power
merely by declaring the necessity of its enactments.

In sum, neither in enacting the CSA nor in
defending its application to respondenis has the
Government offered any obvious reason why
banning medical marijuana use is necessary to stem
the tide of interstate drug trafficking. Congress'
goal of curtailing the interstaie drug trade would not
plainly be thwarted if it could not apply the CSA to
patients like Monson and Raich. That is, unless
Congress' aim is really to exercise police power of
the sort reserved to the States in order to eliminate
even the intrastate possession and use of marijuana.

2

Even assuming the CSA's ban on locally cultivated
and consumed marijuana is “necessary,” that does
not mean it is *65 also “proper” The means
selected by Congress to regufate interstate
commerce cannof be “ prohibited” by, or
inconsistent with the “letter and spirit” of, the
Constitution. McCulloch, 4 Wheat., at 421.

In Lopez, 1 argued that allowing Congress to
regulate intrastate, noncomnercial activity under
the Commerce Clause would confer on Congress a
general “police power” over the Nation. 514 U.S,,
at 584, 600, 115 S.Ct. 1624 (concurring opinion).

This is no less the case if Congress ties its power to
the Necessary and Proper Clause rather than the
Commerce Clause. When agents from the Drug
Enforcement Administration raided Monson's
home, they seized six cannabis plants. If the
Federal Government can regulate growing a
half-dozen  canpabis  plants for  personal
consumption (not because it is interstate comimerce,
but because it is inextricably bound up with
inferstate commerce), then Congress' Article I
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powers-as expanded by the Necessary and Proper
Clause-have no meaningful limits. Whether
Congress aims at the possession of drugs, guns, or
any number of other items, it may continue to
appropriat{e] state police powers under the guise of
regulating commerce” United States v. Morrison,
329 U.S. 598, 627, 120 S.Ct. 1740, 146 L.Ed2d
658 (2000} (THOMAS, J., concurring).

Even if Congress may regulate purely intrastate
activity when essential to exercising**2234 some
cnumerated power, see Dewitt, 9 Wall, at 44; but
see Bamett, The Original Meaning of the Necessary
and Proper Clause, 6 U. Pa. J. Const. L. 183, 186
(2003) (detailing statements by Founders that the
Necessary and Proper Clause was not intended to
expand the scope of Congress' enumerated powers),
Congress may not use its incidental authority to
subvert basic principles of federalism and dual
sovereignty. Printz v. United States, 521 U.S. 898,
923-924, 117 S.Ct. 2365, 138 L.Ed.2d 914 (1997);
Alden v. Maine, 527 U.S. 706, 732-733, 119 S.Ct.
2240, 144 L.Ed.2d 636 (1999); Garcia v. San
Antonio Metropolitan Transit Authority, 469 US.
528, 585, 165 S.Ct. 1005, 83 L.Ed.2d 1016 (1985)
(O'CONNCR, J., dissenting); The Federalist No.
33, pp. 204205 (). Cooke ed 1961)
{A.Hamilton) (hereinafter The Federalist).

*66 Here, Congress has encroached on States'
traditional police powers to define the criminal law
and to protect the health, safety, and welfare of their
citizens.™> Brecht v. Abrahamson, 507 U.S. 619,
635, 113 S.Ct. 1710, 123 L.Ed2d 353 (1993);
Hillsborough County v. Automated Medical
Laboratories, Inc, 471 U.S. 707, 719, 105 S.Ct.
2371, 85 LEd2d 714 {1985). Further, the
Govemnment's rationale-that it may regulate the
production or possession of any commodity for
which there is an interstate market-threatens to
remove the remaining vestiges of States' traditional
police powers. See Brief for Petitioners 21-22; cf.
Ehbrlich, The Increasing Federalization of Crime,
32 Ariz. St. LI, 825, 826, 841 (2000) (describing
both the relative recency of a large percentage of
federal crimes and the lack of a relationship
between some of these crimes and interstate
commerce). This would convert the Necessary and

Proper Clause into precisely what Chief Justice
Marshall did not envision, a “pretext ... for the
accomplishment of objects not intrusied to the
govemment.” McCulloch, supra, at 423.

ENS. In fact, the Anti-Federalists objected
that the Necessary and Proper Clause
would allow Congress, inter alia, to ©
constitute new Crimes, ... and extend [its]
Power as far as [it] shall think proper; so
that the State Legislatures have no Security
for the Powers now presumed to remain to
them; or the People for their Rights.”
Mason, Objections to the Constitution
Formed by the Convention (1787), in 2
The Complete Anti-Federalist 11, 12-13
(H. Storing ed.1981) (emphasis added).
Hamilton responded that these objections
were gross “misrepresentation[s].” The
Federalist No. 33, at 204. He termed the
Clause “perfectly harmless,” for it merely
confirmed Congress' implied authority to
enact laws in exercising its enumerated
powers. Id, at 205; see also Lopez, 514
US, at 597, n. 6, 115 S.Ci 1624
(THOMAS, J., concurring) (discussing
Congress' limited ability to establish
nationwide criminal prohibitions); Cohens
v. Virginia, 6 Wheat, 264, 426-428, 5
LEd. 257 (1821) (finding it “clear that
[Clongress cannot  punish felonies
generally,” except in areas over which it
possesses plenary power). According to
Hamilton, the Clause was needed only “to
guard against cavilling refinements” by
those seeking to cripple federal power.
The Federalist No. 33, at 205; id, No. 44,
at 303-304 (J. Madison).

71U

The majority advances three reasons why the CSA
is a legitimate exercise of Congress' authority under
the Commerce Clause: First, respondents’ conduit,
taken in the aggregate, may substantially affect
interstate commerce, ante, at 2208; second,
regulation of respondents’ conduct is essential to
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regulating the interstate marijuana market, anre, at
2219; and, third, regulation of respondents' conduct
is incidental to regulating the interstate marijuana
market, anmfe, at 2209. Justice O'CONNOR
explains why the majority's reasons cannot be
reconciled with our recent Commerce Clause
Jurisprudence. The majority's**2235
Justifications, however, suffer from even more
fundamental flaws.

A

The majority holds that Congress may regulate
intrastate cultivation and possession of medical
marijuana under the Commerce Clause, because
such conduct arguably has a substantial effect on
interstate commerce. The majority's decision is
further proof that the “substantial effects™ test is a «
rootless and malleable standard” at odds with the
constitutional design. Morrison, supra, at 627, 120
5.Ct. 1740 (THOMAS, 1., concurring).

The majority's treatment of the substantial effects
test is rootless, because it is not tethered to either
the Commerce Clause or the Necessary and Proper
Clause. Under the Commerce Clause, Congress
may regulate interstate commerce, not activities that
substantially affect interstate commerce-any more
than activities that do not fall within, but that affect,
the subjects of its other Article I powers. Lopez,
314 U8, at 589, 115 S.Ct. 1624 (THOMAS, I,
concurring). Whatever additional latitude the
Necessary and Proper Clause affords, supra, at
2203, the question is whether Congress' legislation
is essential to the regulation of interstate commerce
itself-not whether the legislation extends only to
economic *68 activities that substantially affect
interstate commerce. Supra, at 2231; ante, at
2217-2218 (SCALIA, I, concurring in judgment).

The majority's treatment of the substantial effects
test is malleable, because the majority expands the
relevant conduct. By defining the class at a high
level of generality (as the intrastate manufacture and
possession of marijuana), the majority overlooks

that individuzals authorized by state law to -

manufacture and possess medical marijuana exert

no demonstrable effect on the interstate drug
market. Supra, at 2232-2233, The majority
tgnores that whether a particular activity
substantially affects interstate commerce-and thus
comes within Congress' reach on the majority's
approach-can tum on a number of objective factors,
like state action or features of the regulated activity
itself. Ante, at 2223 (O'CONNOR, J., dissenting).
For instance, here, if California and other States are
effectively regulating medical marijuana users, then
these users have little effect on the interstate drug
trade FN6

FN6. Remarkably, the majority goes so far
as to declare this question irrelevant. It
asserts that the CSA is constitutional even
if California's current controls are
effective, because state action can neither
expand mnor contract Congress’ powers.
Ante, at 2213, n. 38. The majority's
assertion is misleading. Regardless of
state action, Congress has the power to
regulate intrastate economic activities that
substantially affect interstate commerce
{on the majority's view) or activities that
are necessary and proper to effectuating its
commerce power {on my view). But on
either approach, whether an intrastate
activity falls within the scope of Congress'
powers turns on factors that the majority is
unwilling to confront. The majority
apparently believes that even if States
prevented any medical marijuana from
entering the illicit drug market, and thus
even if there were no need for the CSA to
govern medical marijuana users, we should
uphold the CSA under the Commerce
Clause and the Necessary and Proper
Clause. Finally, to invoke the Supremacy
Claunse, as the majority does, ibid, is to
beg the question. The CSA displaces
California's Compassionate Use Act if the
CSA is constitutional as applied to
respondents' conduct, but that is the very
question at issue.

The substantial effects test is easily manipulated for
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another reason. This Court has never held that
Congress can *69 regulate noneconomic activity
that substantially affects interstate commerce.
Morrison, 529 US., at 613, 120 S.Ct. 1740 (“
[T]hus far in **2236 our Nation's history our cases
have upheld Commerce Clause regulation of intra
state activity only where that activity is economic in
nature” (emphasis added)); Lopez, supra, at 560,
115 S.Ct. 1624. To evade even that modest
restriction on federal power, the majority defines
economic activity in the broadest possible terms as
the “ ‘the production, distribution, and consumption
of commodities” “™N7 ANTE, AT 2211 (quoting
webster's third new international Dictionary 720
(1966)) (hereinafter Webster's 3d). This carves out
a vast swath of activities that are subject to federal
regulation. See ante, at 2224 (O'CONNOR, J.,
-dissenting). If the majority is to be taken seriously,
the Federal Government may now regulate quilting
bees, clothes drives, and potluck suppers throughout
the 50 States. This makes a mockery of Madison's
assurance to the people of New York that the «
powers delegated” to the Federal Government are
few and defined,” while those of the States are “
numerous and indefinite.” The Federalist No. 45,
at 313 (J. Madison).

FN7. Other dictionaries do not define the
term  “economic” as broadly as the
majority does. See, eg, The American
Heritage Dictionary of the English
Language 583 (3d ed.1992) (defining “
economic” as “fo]f or relating to the
production, development, and management
of material wealth, as of a country,
household, or business  enterprise”
(emphasis added)). The majority does not
explain why it selects a remarkably
expansive 40-year-old definition.

Moreover, even a Court interested more in the
modemn than the original understanding of the
Constitution ought to resolve cases based on the
meaning of words that are actually in the document.
Congress is authorized to regulate “Commerce,”
and respondents’ conduct does not qualify under any

*70 only illustrates the steady drift away from the
text of the Commerce Clause. There is an
inexorable expansion from “ ‘commerce,’ ” ante, at
2199, to “ commercial” and “economic” activity,
ante, at 2209, and finally to all “ production,
distribution, and consumption” of goods or services
for which there is an “established ... interstate
market,” ante, at 2211. Federal power expands,
but never contracts, with each new locution. The
majority is not interpreting the Commerce Clause,
but rewriting it.

FN§. Sce, eg, id, at 380 (“[tlhe buying
and selling of goods, especially on a large
scale, as between cities or nations™); The
Random House Dictionary of the English
Language 411 (2d ed.1987) (“an
interchange of goods or commodities, esp.
on a large scale between different
countries ... or between different parts of
the same country™); Webster's 3d 456 .
the exchange or buying and selling of
commodities esp. on a large scale and
involving transportation from place to place

.

The majority's rewriting of the Commerce Clause
seems to be rooted in the belief that, unless the
Commerce Clause covers the entire web of human
activity, Congress will be left powerless to regulate
the national economy effectively. Ante, at
2206-2207; Lopez, 514 U.S., at 573-574, 115 S.Ct.
1624 (KENNEDY, J, concurring). The
interconnectedness of economic activity is not a
modern phenomenon unfamiliar to the Framers. /d,
at 590-593, 115 S.Ct. 1624 (THOMAS, 7.,
concurring); Letter from J. Madison to S. Roane
(Sept. 2, 1819), in 3 The Founders' Constitution
259-260 (P. Kurland & R. Lemer eds.1987).

Moreover, the Framers understood what the
majority does not appear to fully appreciate: There
is a danger to concentrating too much, as well as too
litle, power in the Federal Government. This
Court has carefully avoided stripping Congress of
its ability to regulate interstate commerce, but it has
casually allowed the Federal Government to strip

definition of that term.™® The majority's opinion States of their ability to regulate intrastate
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commerce-not to mention a host of local activities,
**2237 like mere drug possession, that are not
commercial.

One searches the Court's opinion in vain for any
hint of what aspect of American life is reserved to

the States. Yet this Court knows that < ‘filhe

Constitution created a Federal Government of
limited powers.” * New York v. United States, 505
U.S. 144, 155, 112 S.Ct. 2408, 120 L.Ed.2d 120
(1992) (quoting *71Gregory v. Ashcrofi, 501 U.S.
452, 457, 111 S.Ct. 2395, 115 L.Ed.2d 410 (1991)).
That is why today's decision will add no measure
of stability to our Commerce Clause jurisprudence:
This Court is willing neither to enforce limits on
federal power, nor to declare the Tenth Amendment
a dead letter. If stability is possible, it is only by
discarding the stand-alone substantial effects test
and revisiting our definition of “ Commerce among
the several States.” Congress may regulate
interstate commerce-not things that affect it, even
when summed together, unless truly  necessary and
proper” to regulating interstate commerce.

B

The majority also inconsistently contends that
regulating respondents' conduct is both incidental
and essential to a comprehensive legislative
" scheme. Awnte, at 2208-2209, 2209-2210. I have
already explained why the CSA's ban on local
activity is not essential. Supra, at 2232. However,
the majority further claims thai, because the CSA
covers a great deal of interstate commerce, it “is of
no moment” if it also “ensnares some purely
intrastate activity.” Adnte;, at 2208. So long as
Congress casts its net broadly over an interstate
market, according to the majority, it is free to
regulate interstate and intrastate activity alike. This
canpot be justified under either the Commerce
Clause or the Necessary and Proper Clause. If the
activity is purely intrastate, then it may not be
regulated under the Commerce Clause. And if the
regulation of the intrastate activity is purely
incidental, then it may not be regulated under the
Necessary and Proper Clause.

Nevertheless, the majority terms this the “pivotal”
distinction between the present case and Lopez and
Morrison. Ante, at 2209. In Lopez and Morrison,
the parties asserted facial challenges, claiming “that
a particular statute or provision fell outside
Congress' commerce power in its entirety.” Anfe, at
2209. Here, by contrast, respondents claim only
that the CSA falls outside Congress' commerce
power as applied *72 to their individual conduct.
According fo the majority, while couris may set
aside whole statates or provisions, they may not “
excise individual applications of a concededly valid
statutory scheme.” Anfe, at 2209; see also Perez v.
United States, 402 U.S. 146, 154, 91 S.Ct. 1357, 28
L.Ed.2d 686 (1971); Maryland v. Wirtz, 392 U.S.
183, 192-193, 88 S.Ct. 2017, 20 LEd.2d 1020
{1968).

It is true that if respondents’ conduct is part of a «
class of activities ... and that class is within the
reach of federal power,” Perez, supra, at 154, 91
S.Ct. 1357 (emphases deleted), then respondents
may not point to the de minimis effect of their own
personal conduct on the interstate drug market,
Wirtz, supra, at 196, n. 27, 88 S.Ct. 2017. Ante, at
2223 (O'CONNOR, J, dissenting). But that begs
the question at issue: whether respondents’ “class
of activities” is “within the reach of federal power,”
which depends in tumm on whether the class is
defined at a low or a high level of generality. Supra,
at 2231. If medical marijuana patients like Monson
and Raich largely stand outside the interstate drug
market, then courts must excise them from the
CSA's coverage. Congress expressly provided that
if “a provision [of the CSA] is held invalid in one of
more of its applications, **2238 the provision shall
remain in effect in all its valid applications that are
severable.” 21 U.S.C. § 901 (emphasis added); see
also United States v. Booker, 543 U.S. 220, —-,
125 S.Ct. 738, 779, n. 9, 160 L.Ed.2d 621 (2005)
(THOMAS, I, dissenting in part).

Even in the absence of an express severability
provision, it is implausible that this Court could set
aside entire portions of the United States Code as
outside Congress' power in Lopez and Morrison, but
it cannot engage in the more restrained practice of
invalidating particular applications of the CSA that

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
D2.170

STTACHMENTNO. Y¢%

hitp://web2.westlaw.com/print/printstream.aspx ?prft=HTMLE&destination=atp&sv=Split... 8/15/2007




125 5.Ct. 2195

Page 42 of 42

Page 41

545 U.8. 1, 125 8.Ct. 2195, 162 L.Ed.2d 1, 73 USLW 4407, 05 Cal. Daily Op. Serv. 4725, 2005 Daily Journal

D.A.R. 6530, 18 Fia. L. Weekly Fed. S 327
{Citeas: 545 U.S. 1, 125 5.Ct. 2195)

are beyond Congress' power. This Court has
regularly entertained as-applied challenges under
constitutional provisions, see United States v.
Raines, 362 U.S. 17, 20-21, 80 S.Ct. 519, 4 L.Ed.2d
524 (1960}, including the Commerce Clause, see
Katzenbach v. McChing, 379 U.S. 294, 295, 85
S.Ct. 377, 13 LEd2d 290 (1964); *73Heart of
Atlanta Motel, Inc. v. United States, 379 U.S. 241,
249, 85 5.Ct. 348, 13 L.Ed.2d 258 (1964); Wickard
v. Filburn, 317 U.S. 111, 113-114, 63 S.Ct. 82, 87
L.Ed. 122 (1942). There is no reason why, when
Congress exceeds the scope of its commerce power,
courts may not invalidate Congress' overreaching on
a case-by-case basis. The CSA undoubtedly
regulates a great deal of interstate commerce, but
that is no license to regulate conduct that is neither
interstate nor commercial, however minor or
incidental.

If the majority is correct that Lopez and Morrison
are distinct because they were facial challenges to «
particular statute[s] or provision[s],” ante, at 2209,
then congressional power turns om the manner in
which Congress packages legislation. Under the
. majority’s  reasoning, Congress could not
enact-either as a single-subject statute or as a
separate provision in the CSA-a prohibition on the
intrastate possession or cultivation of marijuana.
Nor could it enact an intrastate ban simply to
supplement existing drug regulations. However,
that same prohibition is perfectly constitutional
when integrated into a piece of legislation that
reaches other regulable conduct. Lopez, 514 U.S,,
at 600-601, 115 S.Ct. 1624 (THOMAS, I,
concurring).

Finally, the majority's view-that because some of
the CSA's applications are constitutional, they must
all be constitutional-undermines its reliance on the
substantial effects test. The intrastate conduct
swept within a general regulatory scheme may or
may not have a substantial effect on the relevant
interstate market. “[Olne afways can draw the
circle broadly enough to cover an activity that,
when taken in isolation, would not have substantial
effects on commerce.” Id, at 600, 115 S.Ct. 1624
(THOMAS, J, concurring). The breadth of
legislation that Congress enacis says nothing about

whether the intrastate activity substantially affects
interstate commerce, let alone whether it is
necessary to the scheme. Because medical
marijuana users in California and elsewhere are not
placing substantial amounts of cannabis *74 into the
stream of interstate commerce, Congress may nhot
regulate them under the substantial effects test, no
matter how broadly it drafis the CSA.

* k %

The majority prevents States like California from
devising drug policies that they have concluded
provide much-needed respite to the seriously ill. It
does so without any serious inquiry into the
necessity for federal regulation or the propriety of
displac{ing] state regulation in areas of traditional
state concermn,” id, at 583, 115 S.Ct. 1624
(KENNEDY, 1., concurring). The majority's rush
to embrace federal power “is especially unfortunate
given the importance of showing respect for the
sovereign States that comprise our Federal %2239
Union.” United States v. Oakland Cannabis
Buyers’ Cogperative, 532 U.S. 483, 502, 121 S.Ct.
1711, 149 L.Ed.2d 722 (2001) (STEVENS, J,
concurring in judgment). Our federalist system,
properly understood, allows California and a
growing number of other States to decide for
themselves how to safeguard the health and welfare
of their citizens. I would affirm the judgment of
the Court of Appeals. I respectfully dissent.

U.S.,2005.

Gonzales v. Raich

545 US. 1, 125 S.Ct. 2195, 162 LEd2d 1, 73
USLW 4407, 05 Cal. Daily Op. Serv. 4725, 2005
Daily Jowrnal D.A.R. 6530, 18 Fla. L. Weekly Fed.
S 327
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Section 3.5 of Article 111 of the California Constitution

WEST'S ANNOTATED CALIFORNIA CODES

CONSTITUTION OF THE STATE OF CALIFORNIA 1879

ARTICLE III. STATE OF CALIFORNIA
=+§ 3.5, Administrative agencies; prohibition against declaring statute wunenforceable or
unconstitutional; exceptions

Sec, 3.5. An administrative agency, including an administrative agency created by the Constitution or an initiative
statute, has no power:

(a) To declare a statute unenforceable, or refuse to enforce a statute, on the basis of it being unconstitutional unless *
an appellate court has made a determination that such statute is unconstitutional; f

(b) To declare a statute unconstifutional;
{c) To declare a statute unenforceable, or to refuse to enforce a stafute on the basis that federal law or federal

regulations prohibit the enforcement of such statute unless an appellate court has made a determination that the
enforcement of such statuie is prohibited by federal law or federal regulations.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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§48.8. Threats Commumcated Agamst
Schools.

(a) A commurﬁcanon by any person 10 a school prin-
i:lpai ‘or 2 communication by a ‘student attending the
sc‘hool 5 the student’s teachier of to a school counselor
or school nurse and any repart of that' comiriunicatiori to
the school prmc1pa1 statmg that a specxﬁc student or other

commuméanon off 2 matter of pubhc contetti‘and is
Subject to Ilabllxty i defamation only upo,n a'showing by
¢lear and convincing evidence that the communication or
Feport” was Tade with knowledge of its falsuy or with
Kless dxsregard forthe truth or Talsity of the Communi-
‘Cation. ‘Wheré ‘punifive damages® are a]leged the pm\n-
smns of Section 3294 shall also apply. ° :

‘@) AS ised in this section; “school”™ iéans a public
~or private school providing instruction in kindergarten or
"grades ] tc 12 mciuswe Legﬂ 2001 4:43 570

_Wf)rg' ' zatwns Sponsorlng S‘ll‘

: :esuftmg from its rece:pt of mformauon n:gardmg possnble
-scriminal actwlty or from dlssemmauon of iﬁat mfon‘nauon

10 any civil action for damages mc]udmg, but not hmxted
A4 def; agon actlon or an action for dama s,.resultmg

and the provuier was noI mformed by the
tion that the disclosure of his or her name-may
ired by law.

As, used .in tlns SeCHon, an anonymous w1tness
am” means a program whereby information relating
eged .criminal activity is received from persons,
hose mames are not released without their authorization
ssrcquued by law, and disseminated to law enforce-
t agencies. LegH, 1983 ch. 495.

9. ;Abduction, ‘Seduction, Injury to Servant,
“The rights of -personal relations forbid: -

{2) "The abiduction or enticement of 2 c¢hild from a
rent, or from a guardian entitled 10 its custody;

(b) T'he seductlon of a person under the age of lepal
NSENt;

(¢) Any injury o a servant which affects his ability
gerve -his master, other than sedoction, abduction or

PERSCNAL RIGHTS

criminal conversation. Leg.i-l 1872, 1905p 68, 1939 chs
128, 1103, :

Ref.: Cal. Fms Pl & Pr., Ch. 394, “Parem and Child”: W. Cal
Pro.. “Appeal” §§972,973; W. Cal. Sum.; “Torts” §§143 192,
723, 729, 755, “Ageucy and Emp]oymem §162. .

§50. Right to Repel Invasmn of nghts by
Force.

Any necessary force may “be used ‘1o ‘protect fro
wrongfu] injury the person or property of oneself, or
a-wife. husband, child, parent;-or otherrelative, or mefitber
of one’s family, -or ‘of a-ward; servant, master; or guest
LegH 1872, 1874 . 184..

Ref.: Cal. Frns Pl & Pr;iCh. 58, “Assault and Battery™; W.
Cal. San.. “Torts™ §§417;:419; 1699, 1141; CACI No.- 1304

(Matthew Bender);- CALCR‘IM Nos 2514 3470 3475 3476
(Matthew Bender)

§51. Unrah Civil R;ghA
. (a) This section shal]l be’ known and may bc cnted
as the Unrub Ciyil Rzgh Act .
" (b) Al persans:withia lhc }unsd;cucn of this state are
free and equal,-and no-matter what their sex,-race, coler,
religion; ancestry; national origin:: disability, medical
condition, marital status, or sexual orientation -arc.entifled
1o the full and equal-accemmodations, advantages, facili-
ties, privileges, orservices:in:ail bnsmess estabhshments
of every kind whatseever.! . .~

{c} This section shall‘not %c construcd 1o confer any
right or pri v1icgc on & pémon'that‘lscondmoncd or limited
by law or that is apphcabie alike to” persons of every sex,
color, race,. religion, ancestry,'nation‘ origin, disability,
medical condition,. magital staths, or séxual orentation.

@) Nothmg in this section shall-be construed to Te-
quire any construction, alteration, repair, structural or
otherwise, ormodlﬂcau -whatsoever, beyond

new or existing establishment, facnhty, building, lmpmVe-
ment, or any other stmcturc _nor shq]l anythmg In thls

way the authérify -
stmcuon altcratlon

(1) “Dlsabxhty” means any mcntai or ‘physical disabil-
ity as defined in Sect:ons 12926 and 12926] of the
Govemment Code ’

2y Medlcal condmon” has the same meaning as de-
fined in subdivision (}1) of Sect:on 12926 of the Govern-
tent Code.

3) “Rehglcm mc}udes alI aspects of religious belief.
observance, and practice.

{(4) “Sex” has the same meaning as defined in subdivi-
sion {(p) of Section 12926. of the Govémnment, Code,

(5) Sex- race, color rehg:on ancestry, . national
origin, dlsablllty, medical condxuon marital status, or
sexual orientation” includes a pefception that the person
has any particular characteristic or characteristics within
the listed categories or that the person is associated with
& person who has. or is perceived to have, any particular
characteristic or characteristics within the {isted
categories.
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(6} “Sexual orientation” has the same meaning as de-
fined in subdivision (g) of Section 12926 of the Govern-
ment. Code.

(f) A violation of the right of any individual under
the Americans with Disabilities Act of 1990 (Public Law
101-336) shall also constitute a violation of this section.
Leg.H. 1905 p. 553, 1919 p. 309, 1923 ch. 233, 1939 ch.
1866, 196 ch. 1187, 1974 ch. 1193, 1987 ch. 139, 1992
ch. 913, 1998 ch. 195, 2000 ch. 1049, 2005 ch. 420 (AB

©1400) §3.

2005 Notes: This act shall be known and may be cited as “The
Civil Rights Act of 2005.” Seats. 2005 ch. 420 (AB 1400} §1.

The Legislature affirms that the bases of discrimination
prohibited by the Unruh Civil Rights Act include, but are not
lirnited to, marital status and sexual arientation, as dafined herein.
By speclﬁcally enumerating these bases in the Unruh Civil Righes
Act, the Legislature intends to clarify the existing law, rather than
to change the law, as well as the principle that the bases
enumerated i the act are illustrative rather than restrictive. Stats.
20035 ch. 420 (AB 1400) §2(c). -

It is the intent of the Legislature that the amendments made
to the Unmh Civil Rights Act by this act do not affect the
California Supreme Court’s rulings in -Marina Point, Ltd v.
Wolfson {1982y 3G Cal.3d 721.and O'€Connor v. Village Green
Chwners Association (1983 33 Cal.3d 790 Stats. 2005 ch. 420
(AB 1400} §2(d).

Ref.: Cat. Fras Pl. & Pr., Ch. [16, “Cm[ Rights: Discrimina-
tion in Business Establishments,” Ck. 17, “Civil Rights: Housing
Discrimination,” Ch. 117A, “Civil Rights: Interference With Civil
Rights by Threats, [atimidation, Coercion or Violencs,” Ch. 547,
“Theatres, Shows, and Amusement Places™; W. Cal. Pro., “Plead-
ing” §137; W. Cal. Sum., “Cbnsuwmnal Law" §§389, 526, 397~
899 903, 904, 908,910, 912. 914, 915, 941, 945, 957, “Insur-
ance”™ §6, “Real Property”™ §5116, 683, “Equity™ §121, “Torts™
§1131; MB Prac. Guide: Landford-Tenant, Ch 2; CACL Nos.
3020, VE-3010 (Matthdw' Beneter)

§51.1. Actions' Réqmrmg Copy ot‘ Petition
and Brief to Be Served on State Solicitor
General. '

If a violation of. Secuon Sl 515, 51.7, 51.9, or 52.1
is alleged or the apphcatwﬂ orrconstructlon of any of these
sections,is in issue in any procéeding in the Supreme Court
of California,.a state:.court of appeal, or the appetlate
division of a superior ; each party. shall serve a copy
of the party’s brief of getltton and brief, on the State
Solicitor General at the Office of the Attorney General.
No brief may be accepted -for_ filing unless the proof of
service shows service on the State Solicitor General. Any
party failing to comply with this requirement shalf be
given a reasonable opportumty to cure the failure before
the court imposes "any sanction and, in that instance, the
court shall allow the Attorney General reasonable addi:
tional time to file 4 briéf in the matter. Leg.H. 2002 ch.
244 (AB 2524). '

§51.2. Housing Dlscnmmatmn Prohibited
Based Upon Age; 'Apphcatlon of Section—
Housing Specifications to Meet Needs of
Senior Citizens, :

{a) Section 531 shall: becqnst.rucd to prohibit a business
establishment from: discriminating in. the sale or rental of
housing based upon age. Where-accommodations are de-
signed to meet the physical and social needs ef senior

CIVIL _CODE 16

citizens, a business establishment may establish and
preserve that housing for sentor citizens, pursuant to Sec-
tion 51.3, except housing as to which Section 51.3 is
preempted by the prohibition in the federal Fair Housing
Amendments Act of 1988 (P.L. 100-430) and implement-
ing regulations against discrimination on the basis of
familial status. For accommodations constructed before
February 8, 1982, that meet all the criteria for senior citi-
zen housing specified in Section 31.3, a business estab-
lishment may establish and preserve that housing develop-
ment for senior citizens without the housing development
being designed to meet physical and social needs of senior
citizens.

(b} This section is intended to clarify the holdings in
Marina Point, Lid. v. Wolfson (1982) 30 Cal. 3d 72 and
O'Connor v. Village Green Owners Association (1983)
33 Cal. 3d 790.

e} - This section shall not apply to the County of
Rlvers1de :

@ A housmg development for sentor citizens con-
structed on or after January L, 2001, shall be presumed
to be designed- to mect the physical and social needs of
senior cmzens if it mcludcs all of the followmg elements:

{y Entryways walkways and hallways in the com-
mon areas of the development, and doorways and paths
of decess ‘to’ and within the housing unifs, ‘shail be as wide
as Tequired by current faws applicable to new mu[ufarmly
housmg comstruction for proviston of access to persons
using # standard-width wheelchair. - :

AN Walkways and hailways in the common areas of
the development shall be equipped with standard height
raflmgs of grab bars to assist persons who have d1fﬁculty
with walkmg

3y Walkways and halfways i inthe common areas shail
have lighting conditions which are 6f sufficient brightness
to assist persons who have dlfficulty seeing.

(4} Access to all cominon areas and housing units
within the development shall be prowded without use of
stdirs, &ither by means of an elevator oF sloped walkmg
ramps.

{5y The deve*lopment shaii be designed to encourage
soctal contact by provxdmg at least one common toom
and at least some common Open space.

(6) Refuse collection shalt be provided im a manner
that requires a minimum of physical exertion by residents.

(7Y The development shalt comply with all other
applicable requ:réments for access and design imposed
by law, mcludtnc but not-limited o, ‘the Fau' Housing
Act (42 US.C Sec 3601 et seq:), the Americans with
Disabilitieés ‘Act (42 ULS.C. Seé. 12101 et seq.), and the
regulations promulgated:at Titte 24 of the California Code
of Regulations that relate to access for persods with dis-
abilities or handicaps: Nething in this ‘section shatl be
construed to limit or reduce any right or obligation
applicable under these laws. Leg:H. 1984 ch.'IST, 989
ch. 5301, 1993 ch. 830, effective October 6, 1993, 1996
ch. 1147, 1999 ch. 324, 2000 ch. 1004, 2002 ch. 726 (AB
2787 - . \
§51.3. Establishing and Preserving Accessible
Housing for Senior Citizens.

(a} " The Legislasure finds and declares that this section
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is-essential to establish and preserve specially designed by them to speak on their behalf or 10 assist them in the |
accessible housing for senior citizens. There are senjor matter. ;
citizens who need special living environments and ser- (4). “Senior citizen housing development™ means 4.
vices, and find that there is an inadequate supply of this residential development developed. substantially rehabili
type -of housing in the state. : tated, or substantially renovated for, senjor citizens that |
. {b), For the purposes of this section, the following has at least 35 dwelling units. Any senjor citizen housing -
definitions apply: development which is required 10 obtain a public report’
(1) “Qualifying resident” or “senior citizen” means under Section 11010 of the Business and Professions Code
a person 62 years of age or older, or 55 years of age or and which submits its application for a public report after |
older ip a senior citizen housing development. July 1, 2001, shail be required to have been issued a public
. {2} “Qualified permanent fesident” means a person report as a semior citizen housing_development under
who meets both of the following requircments: Section 1‘1010.05 of the Business and P_rofcssions Code.
{A) Was residing with the qualifying resident or se- No housing development constructed prior to January 1.
nior: citizen prior to the death, hospitafization, or other 1985, shall fail to ql{ahfy as a semior citizen housing
prolonged absence of, or the dissolution of marriage with, development because it was not originally developed or
thic qualifying resident or senior citizen. put to use for occupancy b‘y Semior CItizens. )
‘@) Was 45 years of age or older, or was a spouse, . (5) “Dwelling unit” or ‘housing” means any residen-
cohdbitant, or person providing primary physical or eco- tial accommodation other than a mobilehome.
netiiic suppért 1o the qualifying resident or senior citizen. (6) “Cohabitant” refers to persons who live together
"3y “Qualified permanent resident” also means a as husband and wife, or persons who are domestic partaers
disabled person or person with & disabling iflness or injury within the meaning of Section 297 of the Family Code.
who is ‘a child or grandchild of the senior citizen or a (7) “Permitted health care resident” means a person
qualified permanent resident as defined in paragraph (2) hired to provide live-in, long-term, or terminal health care
who needs (o live with the senjor citizén or qualified © 2 qualifying resident, or a family member of the

permianent resident because of the disabling -condition. qualifying resident providing that care. For the purposes
flisiess,  or injury. For purposes of this section, “disabled” of this section, the care provided by a permitted health
smédns aperson who has a disability as defined in subdivi- care resident must be substantial in nature and must pro-
sion (By-of Secfion 54. A “disabling injury of iliness” vide either assistance with necessary daily activities or
means an illness or injury which results in 2 condition medical treatment, or both.
‘meétisig the definition of disability set forth in subdivision A permitted health care resident shall be entitled to
(b) of Section*54. : ' continue his or her occupancy, residency. or use of the
(&Y For any person who is a qua]iﬁed permanent resi- dwelling unit as a p:rmi_tted'residem in the absence of
dentander this paragraph whose disabling condition ends, the senior citizen from the dwelling unit only if both of
the ‘owner, board of directors, or other governing body the following are applicable: )
may require the formerly disabled resident to cease (A) The senior citizen became absent from the dwell-
sesiding in the development upon receipt of:six months” ing due to hospitalization or other necessary medical
wiritten notice; provided, however, that the owner, board treatment and éxpects 10 return to his or her residence
of directors, or other governing body may aliow the person  within 90 days from the date the absence began.
1o remain a resident for up to one year after the disabling (B) The absent senior cifizen or an authorized person
condition ends. RS acting for the senior citizen submits a written request 1o
(B} -The owner, board of directors, ot other-governing the owner, board of diréctors, or govemning board stating
body. of the senior citizen housing development may take that the senior citizen desires that the permitted health care
action to prohibit or terminate occupancy by.a person who resident be allowed to femain’in order to be present when
is a-qualified permanent resident under this paragraph if the senior citizen retumns to reside in the development.
she owner, board of directors, o other governing body  Upon writien request by the senior citizen or an autho-
finds, based on credible and objective evidence, that the  rized person acting for the senior citizen, the owner, board
person i likely 0 pose a significant threat to the health of directors. or governing board shall have the discretion
or safety of others that cannot be ameliorated by means (o allow a permitied health care resident 10 yemain for 2
of a reasonable accommodation; provided, however, thal time period longer than 90 days from the date: that the
he. action to prohibit or terminate the occupancy may be  senior citizen’s absence began. if it appears that the senior
1aken-only after doing both of the following: citizen will retuin within a period of time not fo exceed
{i) Providing reasonable noiice 10 and an opportunity an additional 90 days. :
1o be heard for the disabled person whose occupancy is {¢) The covenants, conditions, and restrictions and
being challenged, and reasonable notice 10 the coresident oiher documents or written policy shall set forth the
parent or grandparent of that person. limitations on occupancy, residency. or use on the basis
(ii): Giving due consideration to the relevant, credible. of age. Any such limitation shall not be more exclusive
and objective information provided in the hearing. The than to require that one person in residence in each
evidence shall be taken and held in a confidential manner. dwelling unit may be required to be a senior citizen and
pursuant to a closed session, by the owner, board of that each other resident in the same dwelling unit may
directors, or other governing body in order to preserve be required to be a qualified permanent resident, a permit- D2.177
the privacy of the affected persons. ted health care resident, or 2 person under 55 years of
The affecied persons shall be entitled to have present  age wheose occupancy is permitted under subdivision (h)
wl the hearing an attorney or any other person authorized of this section or under subdivision (b) of Section. 51.4.
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* That limittion may be less exclusive, but shall-at teast
: require that the persons commencing any occupancy-of

- a dwelling unit include a’senior citizen who intends to -

reside ‘in-the unit ‘53 his or-her primary residence on.a
permanént basis. Fhe application of the rules set-fodth ia
. this-subdivision-fegarding limittions on occupancy: Ay
result m tess than alf of- the dwclhuas bemg détadiby

'3

- Marina Poin, Lid: ,j ';%ifsan ewsmz} 39 Cak3d 721

towdmw lmc-mr I(mg terny, or
ying, [eSLdellt Eoseempensa- _charat

" couskrictioit, ameraﬁo

PRI equited b therprovisions oflaw,’ waays neﬁ? or
existing:establishinient Faedlity, Building, :mpmvamem or
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§51 4 Semor Housmg Consiructed Prmr o

,1982—Exemptlon From- Bes:gn Requirements.

‘-fay The Legistatire fifids'anddectaits that the require-
ments for senior housing under Sections'5F.2 and 5%3
aré-miore stringent than the reqiireménts for that housing
undér the federal Fair Housing . Amendiments Ace of 1988
{[1} P.L. T00-430)in recogmition of the wite stortife

i of-heusing. for families with-children’iwf California: The
" Lagislature -further: finds and- declares that the: specal
" design requirements for:senior housing nader Seetions 51.2
anth 553 may, msarwhardsm ~to.some - housing: develop:

ments {2k that: nsteucted hefore: the decision in
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19 PERSONAL :RIGHTS Sec. 51.7.

any other strlcture, sor shall this section be canstried to  pricing for every:standard service offered by the business |
augment, resirict,-or alter. insany way the aithority of the under paragraph (1). C : S
State Architect 10 require construction, alteration, repair, . (3)° The business - establishment shail provide the |
er.modifications thai -the State Architect :otherwise pos-  customer with'a :complete written price Tist upon request. .
sesses pursuant to other laws. LegH. 1976 ¢b.366,:1987  (4) The business establishment shall display in' 2’
f.:h-:'159>:?199.2.»01.‘:':913" 1994.ch. 1014, 1998 ¢h. 195, 1999 o enicuous plice at least one Gicatty visible sign, prifited |
ch. 5012000 ch.. 1049, 2005 ch. 420-(AB 1400) §4. i o less than 24-point boldface type, which reads: “CALI-
- 2508 Notes: This aet shall be'known anid may be cited a “The FORNIA LAW PROUIBITS ANY ‘BUSINESS ESTAB-
(iiRighs Actof 2005-" Sats. 2005 ch. 420 (AB 1480)$1. { ISHMENT FROM DISCRIMINATING. WITH RE-
" The' Legistanirc affirms that-the bases of discimination SPECT TOTHEPRICE GED FOR SERVICES .
Lo Cinil Righes A include; Bit ofe 0t OF SIMILAR OR LIKE. AGAINST A PERSON
i 10, marital statis and sexua orieniagon, as oerm erein. e e s " i
Byspecifically e m;ramﬁng.ﬂnqse_baS?éxié%@;Umh;Civil Righs LLCAUSE THE FERSON GENDER. A .COM-
th PLETE PRICE.LIST-1S AVAILABLE UPON RE-

Act, clarify.1he existing law, rather than !
w0 change 1 a as the princip - that the bases QUEST” . s oo o :
enumerated act are sHlustrative raties than resficive. Stats. . (5)- A business #stablishment : that fails to cofrect a
2005 <t ‘ e e viokation of this’ subdivision within:30 days of receiving
;I is_the intent 1ents o written notice: of the Violition*is liable for a civil:penalty
, the Ut LIvil MBS, O 2 r i of oné thousand’ doJtars ($1,008). - :
- Calif ‘ me Court’s rulings in° Mdring” Point, ey Tl rt e e el
SPolfsin (19825 30 €l 38 T35 -0’ Connors . Village Green 6) For the purpases Bdivision, “standard
Givnisrs Association {¥983) 33-Cal 3d 790. Stans: 2005 ch: 420 service” means the 1y requested services

1995 ch. 866, 2001 ch.

(AB -1400) §2(d). p'rovidet_i by “T‘?-.‘?P _

1999:Noté: The aiéndiinents made By Chapter 591 to Section K
of 1 ~'v1.E@deiﬁ?;not:ci_mjs‘tﬁ'ﬁste'faﬁchan_g'é iny butare - Ref.:.CACI Mo 3

Matthew Bender)..- R

#Civil Rights: Discrimida- §51.7. Freédom. From Violence. pen
A, #Civil ‘Raghts: PRS- TYRC S
. - (a) All persons~withity ¢-jurisdiction- of this state
have the right 1o befre¢ from anyviolence, o intumnidation
by threat f violence, comrmitted against their persons or
property becatse of -polifical siffiliation. or on account of
any characteristic listed ‘of”defined in subdivision (b) or
(€) oF Section'51, or.p i'in & labor dispute, or because
another. person. percel them, i6.have one or mofe of
those characteristics. The identification in this subdivision
of particular bases of discrimination is illustrative rather
than restrictive. O . o
S £ similar or like-kind, agamst. a;person because .{b) " This'sectiefi dots not-apply (0 statements cofcer-
of :the person’s jgender. e .. ing positions in : Japor dispite which are made during
- -{c} Nothing in-subdivisien (b) prohibits-price differ- otherwise lawful labar picketing. Leg.H.. 1976 ch. 1293,
ences based specifically upon the amount of-time; diffi- 1984 cb. 1437, 1985 ch.'497, 1987 ch. 1277, 1994 ch,
chlty;:of cost of proyiding the-semvices:iue 77 ¥ 407, 2005 ch. 420 (AB 1400) §5. :
& thé remedies 2005 Notes: This act:shall:be known and may be cited a5 “The

(a3 s section shall.be knon, 41
Tax Repeal-Act of 1995.

business establishment of anykii atspever

discriminate; with respect to. the price sharged for

iy Fxept as provided m subdivision {f) |
for dtion-of Ahis -section aré the remedies provided  Civil Rights Act of 2005 Stats. 2005 ch. 420 (AB-1400).§L

m_sulzdmsi.qn {a) of Section 52. However,an gr%tlon':under The Legislature affirms that the bases of discrimination
this Seetion s independent of any. othel Temedy OF Proce-  prohibited by: the: Uniruh- Civil Rights: Act include, but are. 7ot
dure Qiat 'may e aviilable to an-aggriéved:party. .. i Dmited to, marital status and sexual orientation, as defined herein.
‘(e) . This act does not alter or affect the provisions of By specifically enumerating these bases in the Unruh Civil Rights
the Healih and Safety Code, the Insurance Code, or other Act, the Legislature itends to clarify the existing law, rather than
Vavs: tiat; govern: health care. service : plaR or isuter 10 change the law, as well ¢ ihe principle that the. bases
underweiting: or fating Praclices, ;oo s LR e . enumerated in the act aré Ai}i_usr._rativé rathier than restrictive. Suats.
{H(1) The following business establishments. shall 2005 ch: 420 (ABMGO) s .
clearly and. conspicuousty  disclose- 10 the .customer in It is the intent of the Legislature that the amendments made

writing the. pricing for each standard servige provided:  '° the Unruh Civil Rights Act by this act do not affect the
) Sy . California Supremé Courl’s fulings in Marina Point, Lid. v

() Tailors or businesses providing aftermarket cloth- e "(1082) 30 Cal:3d 721 and O"Comnor v. Village Green
ngalterations.. - : - © Owners Association (1983)33-Cal.3d 790. Stats. 2005 ch. 420
(B) Barbers or hair salons. - {AB 1400) §2(d). :
(€ Dry cleaners and laundries providing Services 10 Ref.: Cal. Fms Pl & Br O | 78, “Civil Rights: Interference
md“’*d'flals- S With Civil Rights by ‘Threats, Intimidation. Coercion or vie- D2.179

() “The price listshall be pested in an.area-conspict-  lence™ W. Cal. Pro., “Pleading” §137: W. Cal. Som.. “Constiny-
ous to customers. Posted price lists shall be in no lessthan  tional Law™ §§895, 914, 915, 941, 945, 949, 950. “Tons™ §303;

14-point boldface type and clearly and completely display CACT Nos. 3023ﬁTXCﬁ ﬁgﬁr‘beﬂ% . 2 5
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Sec. 31.8

§51.8. Discrimination in Granting of
Fraitchises Prohibited.

(a) No franchisor shall discriminate in the granting
of franchises solely on account of any characteristic listed
or defined in subdivision. (b} or (&) of Section 31 of the
franchisee and the composition of a neighborheod or
aeouraphlc area reflecting any characteristic listed or
defined in subdivision (b) or (e) of Section 51 in which
the franchise is located. Nothing in this section. shall be

interpreted to prohibit a fra.ncl:usor from granting a fran-

chise to0.prospective franchisees as part of a program or
programs to make fradchises available (o petsons lacking
the capital, training, business experience, o other quahﬁ—
cations ordinarily. reqmred of franchisees, orany ether
affirmative action program adopted by the franchisor.

(b) Nothing i this section shall be construed to re-
guire any construction, alteration, repair,. stl:uctural or
otherwise, or modification of any. sort whatseever; beyond
that construction, alteration, repalf, or modification that
is otherwise required by other provisions of law, to, any
new or existing. estabhsﬁment facmty. building, improve-
ment, or any other structure, not shall anythm&m this
section be construed fo augment, restrict, or altér in any
way the authority of the State Acchiteet 1o require con-
struction, alteration, repair;-or modifications thiat the State
Architect otherwise possesses pursuant to other laws.
Leg.H. 1980 ch. 1303,.1987 ch.. 159, 1992 ¢h:'913, 1998
ch. 195, 2005 ch. 420 {AB. 1400¥ §6.

2005 Notes: This act shatl be knovwn-and may be cited-as “The
Civit Rights Act of 2005.7 Stats. 2005 ch. 420 (AB 1400 §1.

The -Legislature -affisms that the bases of discrimination
prokibited by the Unrub Civil:Righes Act include, hut-are not
limited to, marital status and sexual orientation, as defin ed heeein.
By spectﬁcaliy enumetti = - thiese bases 1 the Unnih Civil Rights
Acr, thig Leiistature’ mmnds 10 clariff theexisting law, rafher than
to chafige- thie law, as wel as the principle that+idic bases
enurnerated i the act:are fHlusgrative rather than restrictive.:Stats.
2005 ch. 420 (AB 1400) §2(c).

it is-the intene of the Legistatuee that the- amendments made
1o, the Unwuh. Civil R.wh:s Act by this act do ngt. affect the
Cahfnrma Supreme Couri™s tulings. ie Marina Point, Ledi v
Wolﬁ'on (1982) 30 Cat.3d 7r and’O"Connar V. V‘lﬁxge Green
Owrigrs Associatiorn {1983y 33 Cal.3d 790: Stats. 2003 ch. 420
(AB 1400} §2(d).

Ref:: ‘€al. Fms PL & Pr Ch, Jti Sccunties and: Franchlse
Regutation.”

§51.9. Sexual Harassment—-—Elements ot'
Cause of Actiow.

(@ A person is-fidblé in a canse of adtion ‘for-sexual
harassment under this secnon when the plamttff proves
alt of the followmg elemenfs

(1) ‘There is a busmess, service, or professxonal
refationship between the- plamnff and defendant. Such a
relationship’ may exist. between a plainfiff and a person,
including, but not tumteclto any of the fotlowmg persons:

(A) Phys;cmn, psychctheraptst, ot dentist. For pur-
poses. of this  sectiom, “psychotherapist” has the same
meaning as set forth in paragraph (1) of subdivision (c)
of Section 728 of the. Business and Professions. Code.

(B) Attorney,. ho[dez of a- massec,s deorec in social
work, real estate- ageat,. rcal estate appraiser, accountant,
banker, trust offices, financral ptanner loan officer; collec-
tion service, building;contractor, ot escrow: foan officer:

CIVIL CODE

(C) Executor, trustee, or administrator.

(D) Landlord or property manager.

(E) Teacher. :

(F) A relationship that is substantially saml[ar to-any
of the above.

(2) The defeéndant has made sexual advances. solicita-
tions, sexual requests, demands for sexual compliance by
the plaintiff, or engaged in other verbal, visual, or physical
canduct of a sexual nature of of a hostile nature based

-on gender, that were unwelcome and pervasive or severe!

{3) There is an inability by the plaintiff to easnly termi
nate the relationship.

{4 The plaintiff has suffered or will suffer ecotibmic-
loss or disadvantage ot personal imjury, including, but 6ot
lifnited to, emotional distress or the viotationof a- statutory :
or constitutional tght, as a resu[t of the conduct, descnbcef :
in paragraph (2). !

(b)" Tn an action pursuant to this section, dama,es sﬁai[‘ ‘
be awarded. as prcwmdcd by SUblelSlO[l (b) of Scctma 52.

(c) Nothing.in. t!ns section shail be construcd to. lumt
application of any other remedies or rights provtdeel unc[er'
the law.

(d} The definition of sexual harassment. and thc
standards foe determining lability set forth in this section
shall be limited to determining liability onty with regard
to a cause of action brought under this section. Leg.[L
£994 ch. 710, 1996 chy 150, 1999 ch. 964.

Ref.: MB Prac: Gaide: Landl(’)rd-’l‘enant, Ch. 2
3024, 3027 V3013, VE:3014 (Mahew Bender).

. CACE N'os

§51.10. Riverside County—Housing
Discrimination Prohibited Based Upon Age. .

(a) Section 51 shidll be &onstruéd to ptoﬁ:brtabusmcss
establisiimént from ¢ nmmatmg in thie sdle or rental of
housing based: upon gé. A business - estabI:shment may.
establisti and ‘preserve’ housing for senior citizens, pursu-
ant te Section 5E [ excépt hoiising as'to- which Sectiéh
51.41 is preempted by’ the ‘protiibition in the federal’ Fair
Housing Amendments Act of 1988 (P.L.. k00-438) aid
implementing. reguiatmns aaamst-: dtscmmn&non on: the :
basis of familial status. & e

(b} This sectionis: tntcndcd 0 clanfy the holdmcs-m
Marina Point, ‘Lid v.: Walﬂs‘on £1982)-30:-Cak..3d 72I, and
O’ Connor-v: V:Hage Green 0wners Association: (k983)
33 Cal. 3d: 790..

{c} This. scctmn shall cmiy apply te. the County of
Riverside. Leg.H. 1996 ch. 114? 2004 ch. L83 {AB
3082). ‘ f’z T R
§51.11. Riverside County—"-Establishing'andrz '
Preserving Access:ble Housmg for Senior
Citizens. - . -

{ay TheLegislature- ﬁnd‘s aad ‘déctares-that this seetion
is essentidl to establish-and ‘preserve housing for senior
citizens. There are seniot citizens who need speciat living
environments, and find that there is an madequate supply
of this type of housing im the state:-

(b} For the. purposes of this section, the- Eollowmg
defimitions apply:

(1) . “Qualifying resident” or “semnior. citizen” mieans
a person &2 years of.age or older; or 535 years of: age. or
older in- a- senior-citizen: housing. development:’

ATTACHMENT NO, *S“é




PERSONAL RIGHTS

3y “Qualified permanent resident” means a person

eets both of the following requirements:

“+Nas residing with the quabifying resident O s€-
citizen prior 1o the death, hospitalization. O other
nged absence of, or the dissolution of marriage with.

qualifying resident- or senior citizen.

B) Was 45 years of age or older, oF was 4 Spouse-
hebitant, ©F Person providing primary physical or eco-

i support 10 the-qualifying resident-or SeRior citizen.

3) “Qualified permanent resident” also means 2

led person or person with a disabling illness of injury
G-is a child or grandchild of the senior citizen oF a
Glified permanent resident as defined in paragraph (2}
o needs {0 Jive with the senior citizen or gualified

'_:iném_:residem pecause of ghie disabling condition.
55, -Of INjury- For purposes of this section, “disabled”

person who has a disability as defined in subdivi-
B) -of Section 54. A “disabling injury of illness”
5. an illness OF injury which results 18 2 condition
ng the definition of disability set forth in subdivision

Sectien 54. . .

(4) -For any person whe is a quajified permanent Tesi-

sipder paragraph (3) whose disabling condition ends.
ney, board of directors, or other governing body
equire the formerly disabled resident o €ease
ing.in the development UpoR receipt of six months’
noLCE; provided._ however, that the owneT, board
 directors, or other governing body may atlow the person
main a resident for up to opeyear, after {he disabling
dition ends.

: (B) The owner, board of directors, 0t gther gOVETRINE

ody of the sepior citizen housing development may 1ake

ction to prohibit or terminate OCCUpancy by a person who
3| quatified permanent resident under paragraph 3 if
' owner, board of directors, or other govermng body

5, based on credible .and objectj,ve_‘cvideni:e, that the

on is likely 1o pose a significant threat 10 the health

fii safety of others that cannot be ameliorated by means

a reasonable accommodation; provided, however, that

o prohibit o terminate the 0cCupancy may be taken
after doing both of the following:
Providing reasonable notice 10 and an opportumLy

e heard for the disabled person WhHOSE occupancy is

eing _challenged,-and reasoniable netice 10 the coresident

nt. or grandparent of that person.

i) Giving due consideration to the relevant, credible.

aod-objective information .provided ip - aring. The

idence shall be taken and heldan a confidential manner.
spursaant to a closed session, by the ownerl. board of
firecters, of other- governing body in order 1o preserve
‘ f the affected persons.

;- The persons shall be entitled 10 have present

# the hearing an afiorney Or -any other person authorized
-py: them 1© speak on iheir behalf or 1¢ assist them in the

matter.

_{4) - “Sentor citizen housing development” means a
pesidential development developed with moTe than 20
" units .as A Senior community by its developer and zoned

g¢ 2 senior community by 2 Tocal govemmemal entity.

o characterized as 2 senior community in its governing
* documents, as these are defined in Section 1331, of

gqualified as 2 senior community under the federal Fair

Housing Amendments Act of 1988, as amended. ADY

O

Sec. 51.11

senior cilizen housing development which is reguired (0
obtain a public report under Section 1 1010 of the Business
and Professions Code and which submits its application
{or a public report after July 1. 200} . shall be required
to have been issued a public report as a senior citizen
housing development under Section 1101005 of the
Business and Professions Code.

3 “Dwelling wnit” of “housing” means any residen-
fial accommodation other than 2 maobilehome.

(6) «Cohabitant” refers to persons who live rogether
as husband and wife. who are domestic partners
within the meaning 97 of the Famly Code.

)] “permitted health care resident” means & persen
hired to provide live-in, long-term, of serminal health care
o a qualifyingrrcsi-dem, or a family member of the
qualifyiag resident providing that care. For the purposes

of this section, the care provided by a permitted health
care Tesident TRUS be. substantial 1o nature and Tuast pro-
daily activities Of

vide either assistance with necessary
medical weatment, OF both.

A permitt‘ed health care fesident shail be eniitied ©
continue his or. her QCCUpancy. residency, or use of the
dwelling ¥pit a8 & permitted resident in the absence of
the senior citizen from 'the. dwelling unit only if both of
the following &€ applicable:

A) The sentor citizen became absent from the dwell-
ing due 0 hospitalization 07 other necessary medical
seaument and -expects 10 setarn o his or her residence
within 90 days from the date the absence began.

(B} The absent genjor citizen Of an authorized person
acting for the senior Citizen submits a writien request 10
the owner, hoard of directors, oF governing board-stating
that the senior citizen desires that the permitted health care
resident be allowed to remain in order to be present when
{he semior Citizen reiUms 1o reside in the development.

Upon written request by the senior citizen or an autho-
rized person acting for the senior citizen, the owner, board
of directors, of governing board shall have thé discretion
10 aliow a permitied health care resident 10 remain for 2
time period longer than 90 days from the date that the
senior citizen’s ahsence began, if it appears that the senior
citizen will retur within 2 period of ame not to exceed
an additional 90 days.

(cy The covenants, conditions., and resirictions and
other .documents or wrtien policy shall set -forth the
limitations: 0% occupancy. residency, or use on the basis
of age.-Any such Timitation shall not be more exclusive
than 10 require that one person in residence in each
dwelling unit may be required 1o be 2 senior citizen and
that each other resident in the same dwelling unit may
be required to be @ qualified permanent resident, a permit-
ted health care resident, oF a persos under 55 years of
age whose occupancy is permitied ander subdivision €3]
of this section OF subdivision (1) of Section 51.12. That
limitation may be Jess-exclusive, but shall at least require
that the persons commencing any occupancy of a dwelling
unit include a senjor citizen who intends to reside in the
umit as his or her primary residence on a permancnt basis.
The application of the rules set forth in this subdivision
regarding limitations on 0CCUPancy may resuit in less than
all of the dwellings being actually occupled by 2 senior
citizen.

(@) The covenants. conditions. and restrictions OF

D2.181
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other documents or written policy shall permit temporary
tesidemcy, as a guest of a senior citizen or qualified
permanent resident, by a person of less than 55 vears of
ge-fo1 periods of time, not-more than 60 days in any
year, that ate specified in the covenants, conditions, and
eestrictions or other documents or written policy.

{€) Upon the death or dissolution of martiage, or upon
nospitalization, or other profonged absence of the qualify-
ing resident, aiy qualified: permanent restdent shall be
eatitled to- continue his or her occupancy, residency, or
use of the dwelling uait as. 2 permitted resident. Fhis sub-
division:shalf oot apply-to a permitted health.care resident,

-Afj; The covenants, conditions, and restrictions or other
docuoments or written policies applicable to:any condomin-
im, stoek cooperative; limited-equity housing coopera:
tivey planned development, or: multiple-family residential
property- that” contained age: restrictions on:: Fanuary f,
E984::shall-be enforceable only to the-extent permitted
by this- section, aotwithstending tower -age Eestrictions
contained in those documents ‘er policies: - . . - :
“* {g)Any.person. who has the right to-reside in: occupy,
or:use the housing :or an untmproved ot subject to this
sectiof?on or-after January I,-1985; shall not be deprived
of thig'right fo continue: that residency,; occupancy; oF use
as the result of the enactment of this- section: by €hapter
B47.of the Stanttes. of 1996, - . . .5 .
<@ A housing development -may- qualify a5 2 semjor
citizen: Housing: development under this section: even
though;fas-of Fanwary 1, 1997, it does nof meet the defini-
torof a-senior citizen housing devefopment specified in
sabdivision by, if. the development: camplies with: that
definition:for every ‘unit that becomes ocdupied:-afier
Fanasetrt; 1997, and if theidevelopment was: once within
that:definition; and: then became noncompliantiwith the
defiifition-as'the result of any one of the: following:
W the development ‘was ordered byia eourt or a
foeatl state; or federal eaforcement . agency. to-altow
petsens:other thae qualifying residents, qualified perma-
nenf residents, or permitted: healthr care residents to reside
mithedevelopment. - ool o L.
w2y 2iPe -development recived a’ notice of s pending
SEproposed action i, or'by, a court, or a itocal;- state, of
federaf enforcement agency, which:action couwid kave
tesulted:in: the development:being: ordered by-& court or
aStatedr federal enforcement agency to: altow.persans
otlief dhan:qualifying residents, qualified peemancit gesi-
deiis;>or permitted health-care ‘tesidefits to reside in.the
déveloprient, - R T A
rAFY s The developient agreed to: aliow petsons other
st quialifyiag residents, qualified permanent residents,
orgeinitted Bealth care residents:th. reside inthe develop-
mefit:by ehteding into & stipelation, conciliative: apree-
mexlt: oF Sétflement agteement:with-a local, state, ‘oF fed-
ik eaforcement ageney or-with ' private party-who-had
fikod oFzindicated: an intent to file: a- complaint agatnst
dieideveloprment with x local, state; or foderst enforcement
ageRcy:Sorifile an action il # ceurt. LI
4 The development atfowed persons: otfier than

ubtifytng- résidents, ‘qualified permanent residents, ‘or
permiteed-health” care: residénts: to' reside- iri: the devélop-
HERE oh-the *advice of cortiseliin ordse to° prevént the
possibility of an. action being filed by 2 private party or

by @louatiistate, ‘or federal enforcement: agency, -

CIVIL CODE

(1) The covenants, conditions, and restrictions or other
documents or writtent policy of the senior citizen housing
development shall permit the oceupaney of a dwelling uni
by a permitted health care cesident during any period tha
the persom @5 actually providing live-in, long-term, or
hospice health. care to.a qualifying resident. for
compensarion. ' . .

(3> This section shal .only apply te the County-of
Riverside. Leg:H. 1996 ch. 1147, 1999 ch. 324; 2000 ch:
1004 §3. _ e

Ref.: Cal. Fms. PL & Pr., Ch. 117, “Civil Rights: Housiag
Discamination.™. . .

§51.12. Riverside: County—Coutinuing
Oceupancy of -Certain ‘Exempt Housing, :

'{a) The Legistature finds and declares ikit'the reqiiire:
ments for senior -housing uiider Sections St k0 and 51-FF
are more-stringetit than''the requirements for-that housing
under the federal’Fair Housing Améndments Act of 988

(Pablic Baw 100:430), | - _ SRR
(b) Any person who resided in, occupied; or used
priot to-Janudry- 1, 1990, a dwelling in a- senior citizen
housing dévelopment which relied og-the exempton to
the special design-requircment provided by Section 51.4
as that section read prior to January I, 200); shall-not
be deprived of ‘the rightto continue that-residency, of
OceRPAnCY; OF USS ds the result of the changes made to
this section by the enactrent of Senate Bilt 1382 or Senate
Bill' 2041 at the - 999-2000 Regular Session of the
Legislature. -
“{c}- "Fhis section shall onty apply to-the County of
Riverside. EegFE. 1996 ch. 1147, 2000 ch. 004, . - .

§52. Petialty for Diserimination. < - - ‘
(@) 'Whoever dénies, aids or indites a deénial, br makes
any discrimifiation-of distinction contrary to Section 51
SL3, of 51.6, is liable for each-and every offénse for she
actual damages; and any amGunt that may be-detettained
by-2 jury, or & court’ sitiing without'a Joryup fo a
thaxiatin-of three tiies tho amount of actial image Bt
in 0o case less than four thousand doflass $4,000), anit
any atterey’s fdes that may be determined by the court
in addition thereto; suffered by any person denied: the
vights provided-ir Section 51, 51.5, or SE6. 57 _ - -

(b) Whoever deniées the right provided'by Section 51.7
0¢°531.9; or aids, incites, or conspires in that denial, is:Hable
foreach and every offiShse for the-actual-damages suffered
by :any person. deniéd. that right. and; ‘in addition; the
following: : =« -+ : B S

(I} "An amount to be determined by = jury, or'a'court
sitting without a jury;: for exemplary damipes.- - -

€2y Accivil petialty of twenty-five thowsand dollars
($25:000) to be-awarded to the persen dedied. the: right
provided: by Section 51.7.in any action breughe: by the
person denied the right, or by the Afttorney General, a
district-atiorney, .or-a city attorney. An action for that
peralty: brought: pursiant to Section 51.7 shatk be: com-
menced within: three years: of the alleged: practice.

(3). Astomey's fees as may be determined:by the court.
- -(C¥ - Wherevet there % reasonable causeto Helieve that
any person or group of persons-is engiged in conductof
resistance to the full enjoyment of any: of ‘the. dights de-
scribed iy this section, -and-that conduct is-of that mature
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PERSONAL RIGHTS Sec. 52.1

-intended 10 deny the full exercise of those rights. Interference With Civil Rights by Threats, Intimidation, Coerciod
orney General. any'-distri'ct"-atl'ém'ey r city auomey. orViclenoe™; W, Cal. ro., “pieadipy™ §137; WiCal. Sum., “Consti-
erson aggrieved by the coiduct may bring a civi}  wtional Law™ §§395,—898;_906,.‘90:’;.‘ 010, 914, 957, 959; “Torts”
e by filing with 7 a com- §5303, 1570; GAC! Nos: 3020, 30213023, 3025-3027. VE-3010 B3

(Matthew Bender).- - - o

i the appropriate court By, 1l i
nt. The cornplaint shall contain’ the fpllo‘Wing:
1) The,signamr_c_of,t,he"ofﬁéer; o, in his or her ab- ' Lo o . S
individual acting on bel If of the officer, or §52:1. - Tnterference With Exercise of Civil
ire, of the ;pﬁ_ifsqn_,aggne}lcd; Rights—Remedies. o ‘
"The facts pertaining: to-the-conduct. : “(a) ‘If‘apesson or pers nis, whether or not acting under:
3 - A request for 'pre\rentj:vei relief including an color offla‘w, -Itltéi'felbs by thIe“&tS, illtilf[ljdatibn; Oi'-:COE{i
permanent -Or temporary injunction, ¢ion, OF afierpts to interfere by fhireats, intimidation, 0f

.or otheér order against the person of coercion, with the exerciseof enjoyment by aiiy individual
r-the conduct, as the complainant 0T individuals of rights secired by the Constitution or laws

sime necessary 1o ensure the full enjoyment of the rights  of the- United States, or-of the ‘rights ‘sécured by ‘the
described in this section.- <~ T T Constitution ot laws of this state, the Attorriey ‘General,
{d) Whenever an action has been commenced in any oOf any -district attoriey Or Gty ‘dtemey ‘may biing a-civil
i ouit sesking telief fromy #ict demidl 'of cgual protection action for njunctive andother appropriate equitable’relief
of the laws under the Fourteenth Amerdment 10.the ini the rame-of 'the’ "&pelo’pié’b‘ff’ﬁ)é"s"'te?bf"(;"é]'iféi‘hia; in
nstitution of the United Stdtes on-account of race. color, order to protect the peacedble exefcise of enjoyment of
igiott, sex,. national: exigins-or disability, the Attomey the right or Tights ‘seciired. ‘AT dction brought by the
ral of any-district atlomey oL city. attorney for-or i Anomey CGieneral, any district attorney, or any city attor-
ame of - the people of b State- of California may ney miay 4lsc seek'a civit penalty of ‘twenty-five thousand
intervenc in the: actiof upoD sigely: application 3f the dollars (S Goay. 1t tis-civil pen 3y 1§ roquested, it shal
ey General of any»districrf_dttprﬁemrseiw attorney  be ‘assessed sidividually against’ each pérson who is
fics that the case s of gérieral:public mpOrtance. In Jetermined to have violated {his séction and i ‘penalty
ate of California shall be  shall be awardéd 16 edcts §idividual whose Tights under

fhat action, the people.of theState o1& Vo

entified fo the same rekief as if U had istituted the action.  ghis Sectiof’ar srnined ‘to ave been violated "

+~{e) Actions proughit pursuant. to .this section are - (b). Any shaividual v hose éﬁéféisé;‘Or‘: éﬁjdﬂ:ﬁiéﬁt'df
y other a medic, or procedutes righis seéired by the Canstitdon o awsof the United

any other law
d jn subd

. -(fy- Any‘person Clainiing 16 D aggfieved
wifSeetion-51 or 51.7 may or her own ndmé and.on

dawtul practice in ViCHtio
ako file a vefified complaint

v e GO o n'fﬁr:dafﬁagc's',:'ipbiuding,
Eniployment aid Housing Ui dumaiies under Section 52, injuncuve
-t.h& @o}rem'm entCode AT . ate égﬁimb]e_relief topi'btect the
Foqgy This seciion’does pot:require A0y -CORStruction,  peaceable eXErCisc O enjoyment of the right or rights
FliEtation, repai. structaral o otherwise, Bt modificafion  gzeuted; s R P ;

of any sort ~whatsoever: beybnd ‘trat ‘construction, alter- (c) AT actio
: : dificationthat ilsl-oth'erivisé-requircd “5)'— may B ¢ filed
bigther’ f)ro‘vi's'idﬂﬁﬁf-:iaw sy TRW {t}r@tisﬁngestab- n whi b the ¢
lighmént, ifﬁcility-;%‘n_u?]din nprovement,-or any -ather éu’;ié <o court f
stricture, ROv does' this SECUOR FAE7 f‘f“_‘*"‘?’?’mc"_‘_”.'a“_e' conduci complained of sesides or has his or her place of
1?‘_.'@‘-‘3‘"?.3,._‘.‘.’6;3‘?“_‘9??3’%9?"!*6 StatesArchitect 10 140" @ Giisiness. An action brought by, the Adtorney. General
donstruction alteration Iepath sor modifications that 1€ pyrgnant’ to subdivision (2) "al'so“ma:):{'bé"';filéd.'in' the

withi ttie:Department of Fair
t:to Section 12948 of pot not Tmi ;
o relief, and othe

i pursizant to _5fub;':1:iy_isjqrx_:1',(é) or
ther in thi ot court for the copnty
ot complained of ocgurred or in the

he county in which a person whose

§tian, repair; 6f RO

Gate Architect: ise: ‘ , P ; iay. be et
State Aschitect otherwise pgssg:saqsugursyfnue_qther Yaws.  uperior court for any county wherein the Attorney Gen-
- (h) Forthe purposes of this section. - _act.uai c}a;rlfigeﬁ eral bas 4l and in ¥ it case, the jurisdiction of the
means special and geperal damages. This subdivision is  court shall cktend fhroughout_the sidte, |

uit issues 2 ;fgi;lpo‘fgty_:résﬁaiﬁjng; order or

ent injunction i an action ‘brought

declaratory-of exisiing taw. Lrep.~1805.p.:553, 1919ip- Gy Ifao
195 ~:-186§,._‘.19;§¥:—Ch2'-_1-193,@_]_.9:16 UMD i

S ; G a-preliminary;or;]

198} ch. 521, effective o 4o subdivisi e crdering -a defendant
2, 1351 . 521, LG st o sibdien ) L0 oo
82 199?_ch 913 1994 ch to réfrain from conduct or activilies, the order issued shall
o . 913, 1994 €h. 1 jude, the following s tement:: VIOL \TION OF THIS

35, | b4, 2000 <h. 98, 2001 eh. oRpE - enfs VAL e SEC.
Yol 2005 h 123 (AB 37 s Wi € ORDER 1S. A CRIME PUMISHABLE UNDER sxar;

<35, 1998 ch. 195, 198
b " 2 A : o . TION 42377 OF THE PENAL CODE.
1991 Note: I is the intent f the Legislature 10 modify e (g} The court shall order the plaintiff or the atlomey
s amciive felief under Section 52 of the. Gl ¢p e plejniiff 10 deliver. o the clerk of the court to mail,

prerequisite fo
two copies of any o_rcl_er,.cxtf_:nsion,_mo_di__ficatior_x, or

Code. By providing 2 civil remedy for the classes of persons
specifically identified 1o Seitions 51,7517, and 52 of the Civil _ _ AL
Code, the Legistature does it imtend to Timit the availability of termination thereof granted pursuant to this section, by
this remedy for any- other- form 'of discrimination which is the close of fhe business day, on which the order, exten-  J)2 | 183

prohibited by:these sections. Stats. 1991 ch: 839-§3.7 sion, modificatien, or -ferpination ‘was- granted, t0 each
PRefz Cal. Fms PL. & ?r_'-;-t:ﬁ_"q 16,-~Civil Rights: Discrimina- iocal law enforcemem.-agency.having' jurisdiction over the
Ch, T17A. “Civil Rights: residence of the plaintiff and amy-other locations where

gon in Busmess Establishmems.”
| ATTACHMENT NO. 5




Sec. 322

the court determines that acts of violence against the
plamtlff are likely to occur. Those local law enforcement
agencies shall be designated by the pIamt[ff of the attorney
for the plaintiff. Each appropriate law enforcement agency
receiving any order, extension, or modification of any
" order issued pursuant to this section shall serve forthwith
one copy thereof upen the defendant. Each appropriate
_ law enforcement agency shall provide to any law enforce-
" ment officer responding to the scene of reported violence,
- information as to the existence of, terms, and current

status of, any order issued pursuant to this section. '

(f) A court shall not have jurisdiction to issue an order
or injunction under this secuon, if that order or injunction
would be prohibited: under Section 3273 of the Code of
Civil Procedure.

(g} An action brought pursuant to this sectton is
independent of any other action, remedy, or procedute that
may be avazlabla 10. an aggrieved individual under any
other provision of faw, including, but not limited to, an
action, remedy, or procedure brought pursuant fo Secuon
511

(h) In addition to any damaces [l'ljl..!IlCthl'l or other
equitable relief awarded in.an action brought- pursuant to
subdivision (b) the court may award the petitioner or
plaintiff reasonable attorney’s fees.

iy A violation of an order descnbed i subd1v1510n
{d} may be punished either by prosecutlou under Section
422.77 of the Penal Code, orby a proceecﬁmcr for contemipt
brought_pursuant (o, Tltle 5 (commencing, with Section
l?.09} of Part 3 of the Code of Civil Procedure. However,
in any groceedmgp suant to the Tode of Civil Procedufe
if it is. détermined ‘that the ] proceedcd against is
auilty of the contempt chargéd, ac[dmon to any oiher
refief; & fine may be: lmposed nﬂt exceeding ofe thousand
do!!ars ($1 {000, or the person be ardered fmprisoned
ina county jaitfnot exccedmc wioniths, 'or the court
may order both the lmpnsomme' and fine.

3 Speech dlone is not sufficient to support an action
broucht pursuant to: sabdivisios (a) or (b), except upon
peech 1t§elt‘threatens violence against
a spec:ﬁc person or group of persons; and the person or
group of persons against whom the threat is directed
reasonably fears tha because of the specch violence will
be committed agatnst ‘them or heir propéity and tiiat the
person threatenifig- vmtcnce had the apparcnt ability to
calTy out the threat'

(&) No order :ssucd m any pmceedmo brought pursu-
“ant to subdivision ay or (b) shaii testeict’ the ‘tontent of
any person’s speech An order restricting thie time, place,
or manner of any pesscm s speecti-shall do so oaly to-the
extent reasonably" ‘necessary o protect the peaceablc
axercise er enj_oyment of constitatioaal ot statutety righis,
consistent with thé constitutionak rights of ‘the ‘person
soisght 'to be enjomed Leg’EI.*EQS? chi- k277, 1990 ch.
392, 1991 ch. 607, 2000 ch. 98, 200t ch. 261, 2002 ch.
784 (SB 1316), 2004 ch. 760 (SB 1234). :

2000 Note: (a) The Levtslaturc hereby finds and ‘declares atl
of the folfowing:

(1) Section 521 of the szi C'ode guarantees the exercnsc or
enjoyment by any individuat or mchvndua!s of nvhts ‘sécured by
the Constitution -or laws: of the. United 'States, ‘ot of the rights
secured .- by- thé ‘Constitutior ok:1aws of this state without' rcﬂa:d

to his or her: membcrsh:p ina protected class identified: by s
race, colos, teligion, O sex,.among otheér things. -

CIVIL. CODE 24

{2) The decision in Boccate v. City of Hermosa Beach (1994)
29 Cal. App-#th 1797 misconstrued Section 32.1 of the Civit Code
to require dhat an individual who brings an action, or on whose
behalf an action is brought, pursuant to that section, be a member
of one of those specified protected classes

{b) It s the intent of the Legls{a;ure in enacting, this act to
clarify that an action brougfit pursuant to Section 52.1 of the Civil
Code does n¢i require the individual whosé rights are secured
by the Constitution oi Taws o the United States; or of the rights
secured by the Coastitution.or laws of California to-be a member
of a protected class identified by its tace; color, yeligion, or sex,
among other things. Stats. 2000 ch. 98- §1

Ref.::Cal. Fms Pt & P, Ch. 1174, “Civil Rights: [nterference
Witk Civil Rights by Threats,. [ntimidation; Coercion or Vio-
lenee™; . W. Cal. Sum., “Constitutional Law” §893; CAEC{ Nos.

3025, VE-3015 {Mauhew Bender).

§52 2. Court of Competent Junsdu:tlon for
Certain Actions.

An action pursuanat.to Séction: 52 ot 54.3 may be
brought in any court of competent:jutisdiction. A “court
of competent jurisdiction” shatt iriclude small claims coust
if the amount of the dama@es-sought in the action does
not exceed { k] the junsclmtional limits: stated in Sections
116:220 and 116.221 of:the Code of Civif:Procedure.
Leg.H. 1998 .ch 195, 2096 ch 267,

§52.2. 2006 Deletes. [1]; ﬁve thousand dottars (350007

Ref Rutter Civ. B. Before Tna[‘,_ .42_

§52.3. Law Enforcement Qfficérs Shalt Not
Deprwe Individuals of Constltutmnallzy
Protected Rights, Privileges; or. Immumtles.

{ay No covemmental- authon;y -or agent of & govem-
mental authority, or person act behalf of a sovemn-
mental authority, shall engage i ftern oF practice of
conduct by faw enforcement ot‘ﬁcer,s that: depeives. any
person of rights, privileges.. or.bmmunities secured of
protected by the Constitution or laws.of the United States
or by the Constitution: o€ laws_ Lfon_na. o

(b) The Atorney General may -a civil action in
the name of the people to-obtain- appmpﬂate equitable and
declaratory relief to. elimiiiate thipatiern: oe:practice of
conduct specified in:subdtvisien. (@) whenever the:Attor-
ney General has reasonable-cause-to-ticlieve that-a viola-
tion of subdivision (a) has occured: Leg.H. 2000 ch. 622.

Ref.: Cal. Fons PL & Pr.; Ch. V|3 “CiviFRights: Th

War Civil Rights Sratutes.” .3?’ g

@)’ Any person ‘who has been ‘lIbJ_ECth to gender
violence may bring a civit actio -dafages against any
responsible party. The plamuff 1y seék ac'tual‘d:amacres,
compensatory damages; puilitivi damages. i
telief; any combmatwn of thosé; or any other: appropnate
refief. A prevailing plaintiff may also bre awa:ded am)r-
ney's fees and costs. |

‘(B) An action brought pursuam to thls sectlon sha[l
be commenced withit three years_of the act, ot if the
victiog was a minor when the -act occurred, within eight
years after the date the plaintff attains the- g -of majority
or within three years after the ditesthe plal discovers
or-reasonabty should - have dlscovefecl the : psychological

ATTACHMENT NO. 5:10 |
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PERSONAL RIGHTS Sec. 53!

1o delay the filing of-the actien, or due to threais -made’
by the defendant cansing duress upon the plaintiff.
€))] - The ‘suspension of the siatute of limitations -due
1o disability, Jack of kmowledge, o estoppel. applies o all
other related claims arising out of the trafficking situation. ‘
: (5) The running of the statute of limitations s pest: |
ander-state law that fias as an element the use. poned during the pendency of any cr-inﬁna!.-procebdihgsf
pted use, or threatened use of physical force against against the viétini. ~ . bl
rson_ Of property of another, committed at least in (¢) The running of the statute
sased on. the gender of the victim, whether or nol sugpendgd_w;;éré;a' pérson entiled 10 sué could iiot have
vered the cause of action due o circum-

s cts have resultedfin.‘cﬁminal--comp]aints, charges. reasomably discovern
Fosecution, Of COMVICHOR. stances resulting from the trafficking situation, such as

) ‘A.physical intrusion or physical invasion of a psychologicai_trhuma,cu]tural and linguistic isolation, and
i nature under coercive :gonditions, whether or not  the inability to access services.

thigse acts have resulted in eiaminal complaints, charges,  (f) A prevailing plaintiff may also be awarded reasorn-
-prosecution, or convicion. able attorney’s fees and litigation costs including, but not

y Notwithstanding any other Jaws that may establish Timited to, expert witness fees and expenses as part of the
bility of an employer for the acts of an employee, costs.

ury or illness occurring after the age of majority that
caused-by. the act, whichever date occurs Jater.

$) ‘For:purposes of this section, “gender violence,”
- of sex discrimination ‘and means any of the

.. Ome or more acts that would constituie a criminal

of limitations may be:

; !his-_saction d(?cs ot establish any civil liability of a person {g) Any restitution paid by the defendant to the victim
‘ ause of his or her status as an employer, unless the ghall be credited against any judgment, award, or settle-
s joyer personally cpmmirted an act of gender violence. ment obtained pursuant to this section. Any judgment,
5 g H. 2002 ch. 842 (AB 1928). award, or seftlement obtained pursuant 10 an action under
this section shall be subject 10 the provisions of Section
. Action by Victim of Human 13963 of the Government Code.
rafficking. (b) Any civil action filed under this section shall be
) A victim of human wafficking, as defined in stayed during the pendency of any criminal action anising
Jéction 236.1 of the Penal Code, may bring a civil action out of the same. OCCUTIENCE in which the claimant is the
for-actual damages, compensatory damages, punitive victim. As used in this section, a “criminal action”
- damages, injunctive relief, any combination of those, oT includes investigation and_prosecution, and js pending
. any other appropriate relief. A prevailing plaintiff may until a final adjudication in the irial cour, or dismissal.
also-be awarded attorney’s fees and COSIS. Leg.H. 2005 ch. 240 (AB 22) §2.
B {b) In addition 10 the remedies specified berein, iIn 2005 Note: Nothing inthis act shall be construed as prohibiting
) any-aciion under subdivision (a), the plaintiff may pe or precluding prosecution under any other provision of law oF
awarded up to three times his or. her actusl damages or 1© prevent punishment pursuant 10 any other provision of law that
¥ ten.thousand- dollars ($10,000), whichever is greater. In i_mpq_ses a_greater of mMOre SEVETE punishment than provided for
T addition, punitive damages may also be awarded upon this act. Stats. 2005 cb. 240 (AB 22) §13.
5 proof of the defendant’s malice, Oppression, fraud, or o
duress in committing the act of human weafficking. §53. Discriminatory Resirictions on
- ) An action brought pursvant to this section shall Ownership.or Use of Real Property Void.
d be commenced within five years of the-date on which the (a} Every provision in a written instrument relating
of trafficking victim was freed from the trafficking situation. 10. real property that- purposts 10 forbid or restrict the
i or if the victim was a minor when the act of human traf- conveyance, encumbrance, leasing, Or THOTtgaging of that
;' ‘ficking against the victim occurred, within eight years real property to any person because of any characteristic
- afiér-the date the plaintiff attains the. age of majority. listed or defined in subdivision (b) or (e) of Section 31
i = (d). If.a person entitled to sue is under a disability is void, and every restriction of prohibition as to the use
at the time the cause of action accrues, so that it 15 Of occupation of real-property because of any characieris-
% impossible or impracticable for him or her to bring an tic listed or defined in subdivision (b) or (e} of Section
fﬁ action, then the time of the disability is not part of the 51 is void.
¥ - time limited for the commencement of the action. Disabil- (b) Fvery resgiction o prohibition, whether by way
T 23 ity will toll the running of the statute of lirnitation for this  of covenant, condition upon use of occupation, of UpOR
1y 3,3: action. transfer of title to real property, which restriction or
S; %’ (1) Disability includes being a minor, insanity. impris- prohibition directly or indirectly limits the acquisition, use
€ %; onment, or other incapacity T incompetence. or oceupation of that property because of any characieris-
te i A2) The statute of limitations shall not run against an tic tisted or defined in subdivision (b} or (¢) of Section
- ¢ incompetent OF TINOT plaintiff simply because 2 guardian S} is void.
[ adl litemn has been appointed. A guardian ad litem’s failure {(c) In any action 10 declare that a restriction oOF
] to bring a plaintff’s action within the applicable limitation prohibition specified in subdivision (a) or (b) is void, the
1€ period will not prejudice the plaintiff’s right to do so after court shall take judicial notice of the recorded instrument
hi his or her disability ceases. or instruments containing the prohibitions or restrictions
ty (3) A defendant is estopped to assert a defense of the in the same manner that it takes judicial notice of the
S statate of limitations when the expiration of the statute matters listed in Section 452 of the Evidence Code.
al is due to conduct by the defendant inducing the plainuff Leg.H. 1961 ch. 1877. 1965 ch. 299, operative January
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- £967, 1974 ch. 1193, 1987 ch- 159, 1992 ch. 913, 2005
ch. 420 (AB 1400y §7.

2045 Notes: This act shall be known and riay be cited as “The
Civik: Rights Act-of 2005 Stats: 2005 ch. 420 (AB 1400 $1.

“Fiye - Legislatnce “afficms that the bases of discrimination
protiibited by the Unruh Civil Rights Act-inelude; but are not
Hmitgd:to, marital status and sexual orientation, as-defined herein.
By specifically enumerating these bases in the Unruh Civdd Righes
Act, the Legislature intends to clarify the exisiing faw, rather than
1 cﬁanﬂe the faw. as well as the prificiple that the bases
efiumerited in the act are itlustrative tather than resmcuve Stats.
2@95 ch. 47(} {AB 1400) §2(e).- ;

Sec. 33 CIVIL CODE 26

it is the intent of.the Legislature that the amendments made
to the Unruhi>Civil Rights Aet by this act do not: affect the
California. Supreme Couct's_rulings in. Maring Poirit, Lid. v.
Wolfsan (1982):30-Cak3d 721 and O'Connor-v. Viliage Green
QOwners Association (1983) 33 Cal.3d 790. Stats. 2003 ch: 420
(AB.1400) §2(d)..

Ref.: Cat'Fms Pl & Pr Ch. 116, “Civit. RL"'-"htS‘ Discrimina-
tion i Business Establishments,” Ch. T17,~Civil Rwhts.Heusmg
DLSCI:!IUHM‘IOXL Ch. 184 “leeds - L RS
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CA Secretary of State - Vote96 - Text of Proposition 215 Page 1 of 2

| This - 215 | Analysis |

Proposition 215: Text of Proposed Law

This initiative measure is submitted to the people in accordance with the provisions of
Article I1, Section 8 of the Constitution.

This initiative measure adds a section to the Health and Safety Code; therefore, new
provisions proposed to be added are printed in italic type to indicate that they are new.

PROPOSED LAW

SECTION 1. Section 11362.5 is added to the Health and Safety Code, to read:
11362.5. (a) This section shall be known and may be cited as the Compassionate Use Act
of 1996. -

(b)(1) The people of the State of California hereby find and declare that the purposes of
the Compassionate Use Act of 1996 are as follows:

(4) To ensure that seriously ill Californians have the right to obtain and use martjuana
for medical purposes where that medical use is deemed appropriate and has been
recommended by a physician who has determined that the person’s health would benefit
from the use of marijuana in the treatment of cancer, anorexia, AIDS, chronic pain,
spasticity, glaucoma, arthritis, migraine, or any other illness for which marijuana provides
relief.

(B) To ensure that patients and their primary caregivers who obtain and use marijuana
. for medical purposes upon the recommendation of a physician are not subject to criminal
prosecution or sanction.

(C) To encourage the federal and state governments to implement a plan to provide for the
safe and affordable distribution of marijuana to all patients in medical need of marijuana.

(2) Nothing in this section shall be construed to supersede legislation prohibiting persons
from engaging in conduct that endangers others, nor to condone the diversion of marijuana
for nonmedical purposes.

(c) Notwithstanding any other provision of law, no physician in this state shall be
punished, or dented any right or privilege, for having recommended marijuana to a patient
for medical purposes.

(d) Section 11357, relating to the possession of marijuana, and Section 11358, relating to
the cultivation of marijuana, shall not apply to a patient, or to a patient's primary
caregiver, who possesses or cultivates marijuana for the personal medical purposes of the
patient upon the written or oral recommendation or approval of a physician.

(e) For the purposes of this section, ""primary caregiver"” means the individual designated
by the person exempted under this section who has consistently assumed responstbility for
the housing, health, or safety of that person.

SEC. 2. If any provision of this measure or the application thereof to any person or  p2. 188
circumstance is held invalid, that invalidity shall not affect other provisions or
applications of the measure that can be given effect without the invalid provision or
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application, and to this end the provisions of this measure are severable.
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Senate Bill No. 420

CHAPTER 875

An act to add Article 2.5 (commencing with Section 11362.7) to
Chapter 6 of Division 10 of the Health and Safety Code, relating to
controlled substances.

[Approved by Governor October 12, 2003, Filed
with Secretary of State October 12, 2003.]

LEGISLATIVE COUNSEL'S DIGEST

SB 420, Vasconcellos. Medical marijuana.

Existing law, the Compassionate Use Act of 1996, prohibits any
physician from being punished, or denied any right or privilege, for
having recommended marijuana to a patient for medical purposes. The
act prohibits the provisions of law making unlawful the possession or
cultivation of marijuana from applying to a patient, or to a patient’s
primary caregiver, who possesses or cultivates marijuana for the
personal medical purposes of the patient upon the written or oral
recommendation or approval of a physician.

This bill would require the State Department of Health Services to
establish and maintain a voluntary program for the issuance of
identification cards to qualified patients and would establish procedures
under which a qualified patient with an identification card may use
marijuana for medical purposes. The bill would specify the department’s
duties in this regard, including developing related protocols and forms,
and establishing application and renewal fees for the program.

The bill would impose various duties upon county health departments
relating to the issuance of identification cards, thus creating a
state-mandated local program.

The bill would create various crimes related to the identification card
program, thus imposing a state-mandated local program.

This bill would authorize the Attormey General to set forth and clarify
details concerning possession and cultivation fimits, and other
regulations, as specified. The bill would also authorize the Attorney
General to recommend modifications to the possession or cultivation
limits set forth in the bill. The bill wouid require the Attorney General
to develop and adopt puidelines to ensure the security and nondiversion
of marijuana grown for medical use, as specified.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that
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reimbursement, including the creation of a State Mandates Claims Fund
to pay the costs of mandates that do not exceed $1,000,000 statewide and
other procedures for claims whese statewide costs exceed $1,000,000.

This bill would provide that no reimbursement is required by this act
for specified reasons.

The people of the State of California do enact as follows:

SECTION 1. (a) The Legislature finds and declares all of the
following:

(1) On November 6, 1996, the people of the State of California
enacted the Compassionate Use Act of 1996 (hereafter the act), codified
in Section 11362.5 of the Health and Safety Code, in order to allow
seriously ill residents of the state, who have the oral or written approval
or recommendation of a physician, to use marijuana for medical
purposes without fear of criminal liability under Sections £1357 and
11358 of the Health and Safety Code.

(2) However, reports from across the state have revealed problems
and uncertainties in the act that bave impeded the ability of law
enforcement officers to enforce its provisions as the voters intended and,
therefore, have prevented qualified patients and designated primary
caregivers from obtaining the protections afforded by the act.

(3) Furthermore, the enactment of this law, as well as other recent
legislation dealing with pain confrol, demonstrates that more
information is needed to assess the pumber of individuals across the state
who are suffering from serious medical conditions that are not being
adequately alleviated through the use of conventional medications.

(4) In addition, the act called upon the state and the federal
government to develop a plan for the safe and affordable distribution of
marijuana to all patients in medical need thereof.

(b) It is the intent of the Legislature, therefore, to do all of the
following:

(1) Clarify the scope of the application of the act and facilitate the
prompt identification of qualified patients and their designated primary
caregivers in order to avoid unnecessary arrest and prosecution of these
individuals and provide needed guidance to law enforcement officers.

(2) Promote uniform and consistent application of the act among the
counties within the state.

(3) Enhance the access of patients and caregivers to medical
marijuana through collective, cooperative cultivation projects.

(c) It is also the intent of the Legislature to address additional issues
that were not included within the act, and that must be resolved in order
to promote the fair and orderly implementation of the act.
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(dy The Legislature further finds and declares both of the following:

(1) A state identification card program will further the goals outlined
in this section.

(2} With respect to individuals, the identification system established
pursuant to this act must be wholly voluntary, and a patient entitled to
the protections of Section 11362.5 of the Health and Safety Code need
not possess an identification card in order to claim the protections
afforded by that section.

(e} The Legislature further finds and declares that it enacts this act
pursuant to the powers reserved to the State of California and its people
under the Tenth Amendment to the United States Constitution.

SEC. 2. Article 2.5 (commencing with Section 11362.7) is added to
Chapter 6 of Division 10 of the Health and Safety Code, to read:

Article 2.5.  Medical Marijuana Program

11362.7.  For purposes of this article, the following definitions shall
apply:

(a) “Attending physician™ means an individual who possesses a
license in good standing to practice medicine or osteopathy issued by the
Medical Board of California or the Osteopathic Medical Board of
California and who has taken responsibility for an aspect of the medical
care, freatment, diagnosis, counseling, or referral of a patient and who
has conducted a medical examination of that patient before recording in
the patient’s medical record the physician’s assessment of whether the
patient has a serious medical condition and whether the medical use of
marijuana is appropriate.

(b) “Department” means the State Department of Health Services.

{c} “Person with an identification card” means an individual who is
a qualified patient who has applied for and received a valid identification
card pursuant to this article.

(d) “Primary caregiver” means the individual, designated by a
qualified patient or by a person with an identification card, who has
consistently assumed responsibility for the housing, health, or safety of
that patient or person, and may include any of the following:

(1) In any case in which a qualified patient or person with an
identification card receives medical care or supportive services, or both,
from a clinic licensed pursuant to Chapter 1 (commencing with Section
1200) of Division 2, a health care facility licensed pursuant to Chapter
2 (commencing with Section 1250) of Division 2, a residential care
facility for persons with chronic life-threatening illness licensed
pursuant to Chapter 3.01 (commencing with Section 1568.01) of
Division 2, a residential care facility for the elderly licensed pursuant to
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Chapter 3.2 (commencing with Section 1569) of Division 2, a hospice,
or a home health agency licensed pursuant to Chapter 8 (commencing
with Section 1725) of Division 2, the owner or operator, or no more than
three employees who are designated by the owner or operator, of the
clinic, facility, hospice, or home health agency, if designated as a
primary. caregiver by that qualified patient or person with an
identification card.

(2) An individual who has been designated as a primary caregiver by
more than one qualified patient or person with an identification card, if
every qualified patient or person with an identification card who has
designated that individual as a primary caregiver resides in the same city
or county as the primary caregiver.

(3) An individual who has been designated as a primary caregiver by
a qualified patient or person with an identification card who resides in
a city or county other than that of the primary caregiver, if the individual
has not been designated as a primary caregiver by any other qualified
patient or person with an identification card.

(¢) A primary caregiver shall be at least 18 years of age, unless the
primary caregiver is the parent of a minor child who is a qualified patient
or a person with an identification card or the primary caregiver is a
person otherwise entitled to make medical decisions under state law
pursuant to Sections 6922, 7002, 7050, or 7120 of the Family Code.

(D *Qualified patient” means a person who is entitled to the
protections of Section 11362.5, but who does not have an identification
card issued pursuant to this article.

(g) “Identification card” means a document issued by the State
Department of Health Services that document identifies a person
authorized to engage in the medical use of marijuana and the person’s
designated primary caregiver, if any.

(h) “Serious medical condition” means all of the following medical
conditions:

(1) Acquired immune deficiency syndrome (AIDS).

{2} Anorexia.

{3} Arthritis.

(4) Cachexia.

(5) Cancer.

(6) Chronic pain.

(7) Glaucoma.

(8) Migraine.

(9) Persistent muscle spasms, including, but not limited to, spasms
associated with multiple sclerosis.

(10) Seizures, including, but not limited to, seizures associated with
epilepsy.
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(11) Severe nausea.

{12) Any other chronic or persistent medical symptom that either:

(A) Substantially limits the ability of the person to conduct one or
more major life activities as defined in the Americans with Disabilities
Act of 1990 (Public Law 101-336).

(B) If not alleviated, may cause serious harm to the patient’s safety
or physical or mental health.

{i) “Written documentation” means accurate reproductions of those
portions of a patient’s medical records that have been created by the
attending physician, that contain the information required by paragraph
(2) of subdivision (a) of Section 11362.715, and that the patient may
submit to a county health department or the county’s designee as part of
an application for an identification card.

11362.71.  (a) (1) The department shall establish and maintain a
voluntary program for the issuance of identification cards to qualified
patients who satisfy the requirements of this article and voluntarily apply
to the identification card program.

(2) The department shali establish and maintain a 24-hour, toll-free
telephone number that will enable state and local law enforcement
officers to have immediate access to information necessary to verify the
validity of an identification card issued by the department, until a
cost-cffective Internet Web-based system can be developed for this
purpose.

(b) Every county health department, or the county’s designee, shall
do all of the following:

(1) Provide applications upon request to individuals seeking to join
the identification card program.

(2) Receive and process completed applications in accordance with
Section 11362.72.

(3) Maintain records of identification card programs.

(4) Utilize protocols developed by the department putsuant to
paragraph (1) of subdivision (d).

(5) Issue identification cards developed by the department to
approved applicants and designated primary caregivers,

(¢) The county board of supervisors may designate another
heaith-related governmental or nongovernmental entity or organization
to perform the functions described in subdivision (b), except for an entity
or organization that cultivates or distributes marijuana.

(d) The department shall develop all of the following:

(1) Protocols that shall be used by a county health department or the
county’s designee to implement the responsibilities described in
subdivision (b), including, but not limited to, protocols to confirm the
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accuracy of information contained in an application and to protect the
confidentiality of program records.

(2) Application forms that shall be issued to requesting applicants.

(3) An identification card that identifies a person authorized to
engage in the medical use of marijuana and an identification card that
identifies the person’s defignated primary caregiver, if any. The two
identification cards developed pursuant to this paragraph shall be casily
distinguishable from each other. '

(¢) No person or designated primary caregiver in possession of a vatid
identification card shall be subject to amest for possession,
transportation, delivery, or cultivation of medical marijuana in an
amount established pursuant to this article, unless there is reasonable
cause to believe that the information contained in the card is false or
falsified, the card has been obtained by means of fraud, or the person is
otherwise in violation of the provisions of this article.

(f) It shall not be necessary for a person to obtain an identification
card in order to claim the protections of Section 11362.5.

11362.715. (a) A person who seeks an identification card shall pay : -
the fee, as provided in Section 11362.755, and provide all of the i
following to the county health department or the county’s designee on
a form developed and provided by the department:

(1) The name of the person, and proof of his or her restdency within
the county.

(2) Written documentation by the attending physician in the person’s
medical records stating that the person has been diagnosed with a serious
medical condition and that the medical use of marijuana is appropriate.

(3) The name, office address, office telephone number, and California
medical license number of the person’s attending physician.

(4) The name and the duties of the primary caregiver.

(5) A government-issued photo identification card of the person and
of the designated primary caregiver, if any. If the applicant s a person
under 18 years of age, a certified copy of a birth certificate shall be
deemed sufficient proof of identity, '

(b) If the person applying for an identification card lacks the capacity
to make medical decisions, the application may be made by the person’s
legal representative, including, but not limited to, any of the following:

(1) A conservator with authority to make medical decisions.

(2) Anattorney-in-fact under a durable power of attorney for health
care or surrogate decisionmaker authorized under another advanced
health care directive.

(3} Any other individual authorized by statutory or decisional law to
make medical decisions for the person.
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{c} The legal representative described in subdivision (b) may also
designate in the application an individual, inclading himself or herself,
fo serve as a primary caregiver for the person, provided that the
individual meets the definition of a primary caregiver.

(d) The person or legal representative submitting the written
information and documentation described in subdivision (a) shall retain
a copy thereof.

11362.72.  (a) Within 30 days of receipt of an application for an
identification card, a county health department or the county’s designee
shall do ail of the following:

(1) For purposes of processing the application, verify that the
information contained in the application is accurate. If the person is less
than 18 years of age, the county health department or its designee shall
also contact the parent with legal authority to make medical decisions,
legal guardian, or other person or entity with legal authority to make
medical decisions, to verify the information.

(2) Verify with the Medical Board of California or the Osteopathic
Medical Board of California that the attending physician has a license
in good standing to practice medicine or osteopathy in the state.

(3) Contact the attending physician by facsimile, telephone, or mail
to confirm that the medical records submitted by the patient are a true
and correct copy of those contained in the physician’s office records.
When contacted by a county health department or the county’s designee,
the attending physician shall confirm or deny that the contents of the
medical records are accurate,

(4) Take a photograph or otherwise obtain an electronically
transmissible image of the applicant and of the designated primary
caregiver, if any.

(5) Approve or deny the application. If an applicant who meets the
requirements of Section 11362.715 can establish that an identification
card is needed on an emergency basis, the county or its designee shall
issue a temporary identification card that shall be valid for 30 days from
the date of issuance. The county, or its designee, may extend the
temporary identification card for no more than 30 days at a time, so long
as the applicant continues to meet the requirements of this paragraph.

(b} If the county health department or the county’s designee approves
the application, it shall, within 24 hours, or by the end of the next
working day of approving the application, electronically transsnit the
following information to the department:

(1) A unique user identification number of the applicant.

(2) The date of expiration of the identification card.

(3) The name and telephone number of the county health department
or the county’s designee that has approved the application.
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(c) The county health department or the county’s designee shall issue
an identification card to the applicant and to his or her designated
primary caregiver, if any, within five working days of approving the

application.
(d) In any case involving an incomplete application, the applicant
shall assume responsibility for rectifying the deficiency. The county *

shall have 14 days from the receipt of information from the applicant
pursuant to this subdivision to approve or deny the application.

11362.735. (a) An identification card issued by the county health
department shall be serially numbered and shall contain all of the
following:

(1) A unique user identification number of the cardholder.

(2) The date of expiration of the identification card.

(3) The name and telephone number of the county health department
or the county’s designee that has approved the application.

(4) A 24-hour, toll-free telephone number, to be maintained by the
department, that will enable state and local law enforcement officers to :

* bave immediate access to information necessary to verify the validity of :

the card.

(5) Photo identification of the cardholder. :

(b) A separate identification card shall be issued to the person’s
designated primary caregiver, if any, and shall include a photo
identification of the caregiver.

11362.74. (a) The county health department or the county’s
designee may deny an application only for any of the following reasons:

(1) The applicant did not provide the information required by Section
11362.715, and upon notice of the deficiency pursuant to subdivision (d)
of Section 11362.72, did not provide the information within 30 days.

(2) The county health department or the county’s designee
determines that the information provided was false.

(3) The applicant does not meet the criteria set forth in this article.

(b) Any person whose application has been denied pursuant to
subdivision (a) may not reapply for six months from the date of denial
unless otherwise authorized by the county health depariment or the
county’s designee or by a court of competent jurisdiction.

(c) Any person whose application has been denied pursuant to
subdivision (a) may appeal that decision to the department. The county

health department or the county’s designee shall make available a
telephone number or address to which the denied applicant can direct an
appeal.
11362.745.  (a) An identification card shall be valid for a period of
one year,
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(b) Upon annual renewal of an identification card, the county health
department or its designee shall verify afl new information and may
verify any other information that has not changed.

{c) The county health department or the county’s designee shall
transmit its determination of approval or demial of a renewal to the
department. . ' -

11362.755. (a) The department shall establish application and
renewal fees for persons seeking to obtain or renew identification cards
that are sufficient to cover the expenses incurred by the department,
including the startup cost, the cost of reduced fees for Medi-Cal
beneficiaries in accordance with subdivision (b), the cost of identifying
and developing a cost-effective Internet Web-based system, and the cost
of maintaining the 24-hour toll-free telephone number. Each county
health department or the county’s designee may charge an additional fee
for all costs incurred by the county or the county’s designee for
administering the program pursuant to this article. _

{b) Upon satisfactory proof of participation and eligibility in the
Medi-Cal program, a Medi-Cal beneficiary shall receive a 50 percent
reduction in the fees established pursnant to this section.

11362.76. (a) A person who possesses an identification card shall:

{1) Within seven days, notify the county health department or the
county’s designee of any change in the person’s attending physician or
designated primary caregiver, if any.

{2} Annually submit to the county health department or the county’s
designee the following:

(A} Updated written documentation of the person’s serious medical
condition.

(B) The name and duties of the person’s designated primary
caregiver, if any, for the forthcoming year.

{b) If a person who possesses an identification card fails to comply
with this section, the card shall be deemed expired. If an identification
card expires, the identification card of any designated primary caregiver
of the person shall also expire.

(c) If the designated primary caregiver has been changed, the
previous primary caregiver shall return his or her identification card to
the department or to the county health department or the county’s
designee.

(d) Ifthe owner or operator or an employee of the owner or operator
of a provider has been designated as a primary caregiver pursuant to
paragraph (1) of subdivision (d) of Section 11362.7, of the qualified
patient or person with an identification card, the owner or operator shall
notify the county health department or the county’s designee, pursuant
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to Section 11362.715, if a change in the designated primary caregiver has
occurred.

‘11362.765. (a) Subject to the requirements of this article, the
individuals specified in subdivision (b) shall not be subject, on that sole
basis, to criminal liability under Section 11357, 11358, 11359, 11360,
11366, 11366.5, or 11570. However, nothing in this section shall
authorize the individual to smoke or otherwise consume marijuana
unless otherwise authorized by this article, nor shall anything in this
section authorize any individual or group to cultivate or distribute
marijuana for profit.

(b) Subdivision (a) shall apply to all of the following:

(1) A qualified patient or a person with an identification card who

transports or processes marijuana for his or her own personal medical
use.

(2) A designated primary caregiver who transports, processes,

administers, delivers, or gives away marijuana for medical purposes, in
amounts not exceeding those established in subdivision (a) of Section
11362.77, only to the qualified patient of the primary caregiver, or to the
person with an identification card who has designated the individual as
a primary caregiver.

(3) Any individual who provides assistance to a qualified patient or
a person with an identification card, or his or her designated primary
caregiver, in administering medical marijuana to the qualified patient or
person or acquiring the skills necessary to cultivate or administer
marijuana for medical purposes fo the qualified patient or person.

{¢) A primary caregiver who reccives compensation for actual
expenses, including reasonable compensation incurred for services
provided to an eligible qualified patient or person with an identification
card to enable that person to use marijuana under this article, or for
payment for out-of-pocket expenses incurred in providing those
-services, or both, shall not, on the sole basis of that fact, be subject to
prosecution or punishment under Section 11359 or 11360.

11362.77.  (a) A qualified patient or primary caregiver may possess
no more than eight ounces of dried marijuana per qualified patient. In
addition, a qualified patient or primary caregiver may also maintain no
more than six mature or 12 immature marijuana plants per qualified
patient.

(b) If a qualified patient or primary caregiver has a doctor’s
recommendation that this quantity does not meet the qualified patient’s
medical needs, the qualified patient or primary caregiver may possess an
amount of marijuana consistent with the patient’s needs.
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(c) Counties and cities may retain or enact medical marijuana
guidelines allowing qualified patients or primary caregivers to exceed
the state limits set forth in subdiviston (a).

(d) Only the dried mature processed flowers of female cannabis plant
or the plant conversion shall be considered when determining allowable
quantities of marijuana under this section. -

(e) The Attomey General may recommend meodifications to the
possession or cultivation limits set forth in this section. These
recommendations, if any, shall be made to the Legislature no later than
December 1, 2005, and may be made only afier public comment and
consultation with interested organizations, including, but not limited to,
patients, health care professionals, researchers, law enforcement, and
local governments. Any recommended modification shall be consistent
with the intent of this article and shall be based on currently available
scientific research.

{f) A qualified patient or a person holding a valid identification card,
or the designated primary caregiver of that qualified patient or person,
may possess amounts of marijuana consistent with this article.

11362.775. Qualified patients, persons with valid identification
cards, and the designated primary caregivers of qualified patients and
persons with identification cards, who associate within the State of
California in order collectively or cooperatively to cultivate marijuana
for medical purposes, shall not solely on the basis of that fact be subject
to state criminal sanctions under Section 11357, 11358, 11359, 11360,
11366, 11366.5, or 11570,

11362.78. A state or local law enforcement agency or officer shall
not refuse to accept an identification card issued by the department
unless the state or local law enforcement agency or officer has reasonable

- cause to believe that the information contained in the card is false or
fraudulent, or the card is being used fraudulently.

11362.785. (a) Nothing in this asticle shall require any
accommodation of any medical use of marijuana on the property or
premuses of any place of employment or during the hours of employment
or on the property or premises of any jail, correctional facility, or other
type of penal institution in which prisoners reside or persons under arrest
are detained.

(b) Notwithstanding subdivision (a), a person shall not be prohibited
or prevented from obtaining and submitiing the written information and
documentation necessary to apply for an identification card on the basis
that the person is incarcerated in a jail, correctional facility, or other
penal institution in which prisoners reside or persons under arrest are
detained. :
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(c) Nothing in this article shall prohibit a jail, correctional facility, or
other penal institution in which prisoners reside or persons under arrest
are detained, from permitting a prisoner or a person under arrest who has
an identification card, to use marijuana for medical purposes under
circumstances that will not endanger the health or safety of other
prisoners or the security of the facility.

(d) Nothing in this article shall require a governmental, private, or
any other health insurance provider or bealth care service plan to be
liable for any claim for reimbursement for the medical use of marijuana.

11362.79. Nothing in this article shall authorize a qualified patient
or person with an identification card to engage in the smoking of medical
marijuana under any of the following circumstances:

(a) In any place where smoking is prohibited by law.

(b) In or within 1,000 feet of the grounds of a school, recreation
center, or youth center, unless the medical use occurs within a residence.

(c¢) On a schoolbus.

(d) While in a motor vehicle that is being operated.

(¢) While operating a boat.

11362.795.  (a) (1) Any criminal defendant who is eligible to use
marijuana pursuant to Section 11362.5 may request that the court
confirm that he or she is allowed to use medical marijuana while he or
she is on probation or released on bail.

(2) The court’s decision and the reasons for the decision shall be
stated on the record and an entry stating those reasons shall be made in
the minutes of the court.

(3) During the period of probation or release on bail, if a physician
recomimends that the probationer or defendant use medical marijuana,
the probationer or defendant may request a modification of the
conditions of probation or bail to authorize the use of medical marijuana.

(4) The court’s consideration of the modification request authorized
by this subdivision shall comply with the requirements of this section.

(b) (1) Any person who is to be released on parole from a jail, state
priscn, school, road camp, or other state or local institution of
confinement and who is eligible to use medical marijuana pursuant to
Section 11362.5 may request that he or she be allowed to use medical
marijuana during the period he or she is released on parole. A parolee’s
written conditions of parole shall reflect whether or not a request for a
modification of the conditions of his or her parole to use medical
marijuana was made, and whether the request was granted or denied.

(2) During the period of the parole, where a physician recommends
that the parolee use medical marijuana, the parolee may request a
modification of the conditions of the parole to authorize the use of
medical marijuana.
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(3) Any parolee whose request to use medical marijuana while on
parole was denied may pursue an administrative appeal of the decision.
Any decision on the appeal shall be in writing and shall reflect the
reasons for the decision.

(4) The administrative consideration of the modification request
authorized by this subdivision shall comply with the requirements of this
section.

11362.8. No professional licensing board may impose a civil
penalty or take other disciplinary action against a licensee based solely
on the fact that the licensee has performed acts that are necessary or
appropriate o camy out the licensee’s role as a designated primary
caregiver {0 a person who is a qualified patient or who possesses a lawful
identification card issued pursuant to Section 11362.72. However, this
section shall not apply to acts performed by a physician relating to the
discussion or recommendation of the medical use of marijuana to a
patient. These discussions or recommendations, or both, shall be
governed by Section 11362.5.

11362.81. (a) A person specified in subdivision (b) shall be subject
to the following penalties:

(1) For the first offense, imprisonment in the county jail for no more
than six months or a fine not to exceed one thousand dolars ($1,000),
or both.

(2) For a second or subsequent offense, imprisonment in the county
jail for no more than one year, or a fine not to exceed one thousand dollars
{$1,000), or both.

(b) Subdivision (a) applies to any of the following:

(1) A person who fraudulently represents a medical condition or
fraudulently provides any material misinformation to a physician,
county health department or the county’s designee, or state or local law
enforcement agency or officer, for the purpose of falsely obtaining an
identification card.

(2) A person who steals or fraudulently uses any person’s
identification card in order to acquire, possess, cultivate, transport, use,
produce, or distribute marijuana.

(3) A person who counterfeits, tampers with, or fraudulently
produces an identification card.

(4) A person who breaches the confidentiality requirements of this
article to information provided to, or contained in the records of, the
department or of a county health department or the county’s designee
pertaining to an identification card program.

{c) In addition to the penalties prescribed in subdivision (a), any
person described in subdivision (b) may be precluded from attempting
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to obtain, or obtaining or using, an identification card for a period of up
to six months at the discretion of the court.

(d) In addition to the requirements of this article, the Attorney
General shall develop and adopt appropriate guidelines to ensure the
security and nondiversion of marijuana grown for medical use by
patients qualified under the Compassionate Use Act of 1996. i}

11362.82. If any section, subdivision, sentence, clause, phrase, or
portion of this article is for any reason held invalid or unconstitutional
by any court of competent jurisdiction, that portion shall be deemed a
separate, distinct, and independent provision, and that holding shall not
affect the validity of the remaining portion thereof.

11362.83. Nothing in this article shall prevent a city or other local
governing body from adopting and enforcing laws consistent with this
article.

SEC. 3. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution for certain
costs that may be incurred by a local agency or school district because
in that regard this act creates a new crime or infraction, eliminates a
crime or infraction, or changes the penalty for 2 crime or infraction,
within the meaning of Section 17556 of the Government Code, or
changes the definition of a crime within the meaning of Section 6 of '
Aurticle X111 B of the California Constitution.

In addition, no reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution for other costs
mandated by the state because this act includes additional revenue that
is specifically intended to fund the costs of the state mandate in an
amount sufficient to fund the cost of the state mandate, within the
meaning of Section 17556 of the Government Code. -
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West's Ann.Cal.Health & Safety Code § 11362.5

Page 1

¥
Effective: [See Text Amendments]

WEST'S ANNOTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 0. UNIFORM CONTROLLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2. MARIJUANA
~§ 11362.5. Medical use

(2) This section shall be known and may be cited as the Compassionate Use Act of 1996.

(b)(1} The people of the State of California hereby find and declare that the purposes of the Compassionate Use 7
Act of 1996 are as follows:

(A) To ensure that seriously ill Californians have the right to obtain and use marijuana for medical purposes where
that medical use is deemed appropriate and has been recommended by a physician who has determined that the
person’s health would benefit from the use of marijuana in the treatment of cancer, anorexia, AIDS, chronic pain,
spasticity, glaucoma, arthritis, migraine, or any other illness for which marijuana provides relief.

(B) To ensure that patients and their primary caregivers who obtain and use marijuana for medical purposes upon
the recommendation of a physician are not subject to criminal prosecution or sanction.

{C) To encourage the federal and state governments to implement a plan to provide for the safe and affordable
distribution of marijuana to all patients in medical need of marijuana.

{2) Nothing in this section shall be construed to supersede legislation prohibiting persons from engaging in conduct
that endangers others, nor to condone the diversion of marijuana for nonmedical purposes.

(c) Notwithstanding any other provision of law, no physician in this state shall be punished, or denied any right or
privilege, for having recommended marijuana to a patient for medical purposes.

(d) Section 11357, relating to the possession of marijuana, and Section 11358, relating to the cultivation of
marijuana, shall not apply to a patient, or to a patient's primary caregiver, who possesses or cultivates marijuana for
the personal medical purposes of the patient upon the written or oral recommendation or approvat of a physician.

(¢) For the purposes of this section, "primary caregiver" means the individual designated by the person exempted
under this section who has consistently assumed responsibility for the housing, health, or safety of that person.
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West's Ann.Cal Health & Safety Code § 11362.7

C
Efiective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM
-+ § 11362.7. Definitions

For purposes of this article, the following definitions shall apply:

(a) “Attending physician” means an individual who possesses a license in good standing to practice medicine or
osteopathy issued by the Medical Board of California or the Osteopathic Medical Board of California and who has
taken responsibility for an aspect of the medical care, treatment, diagnosis, counseling, or referral of a patient and
who has conducted a medical examination of that patient before recording in the patient's medical record the
physician's assessment of whether the patient has a serious medical condition and whether the medical use of
marijuana is appropriate.

(b) "Department” means the State Department of Health Services.

(c) "Person with an identification card” means an individual who is a qualified patient who has applied for and
received a valid identification card pursuant to this article.

(d) "Primary caregiver" means the individual, designated by a qualified patient or by a person with an identification
card, who has consistently assumed responsibility for the housing, health, or safety of that patient or person, and
may include any of the following: '

(1) In any case in which a qualified patient or person with an idemification card receives medical care or
supportive services, or both, from a clinic licensed pursuant to Chapter 1 (commencing with Section 1200) of
Division 2, a health care facility licensed pursuant to Chapter 2 (commencing with Section 1250) of Division 2, a
residential care facility for persons with chronic life-threatening illness licensed pursuant to Chapter 3.01
(commencing with Section 1568.01) of Division 2, a residential care facility for the elderly licensed pursvant to
Chapter 3.2 (commencing with Section 1569} of Division 2, a hospice, or a home health agency licensed pursvant
to Chapter 8 (commencing with Section 1725) of Division 2, the owner or operator, or no more than three
employees who are designated by the owner or operator, of the clinic, facility, hospice, or home health agency, if
designated as a primary caregiver by that qualified patient or person with an identification card,

{2) An individual who has been designated as a primary caregiver by more than one qualified patient or person
with an identification card, if every qualified patient or person with an identification card who has designated that
individual as a primary caregiver resides in the same city or county as the primary caregiver.

(3} An individual who has been designated as a primary caregiver by a qualified patient or person with an

identification card who resides in a city or county other than that of the primary caregiver, if the individual has not
been designated as a primary caregiver by any other qualified patient or person with an ideniification card.
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(€) A primary caregiver shall be at least 18 years of age, unless the primary caregiver is the parent of a minor child
who 1s a qualified patient or a person with an jdentification card or the primary caregiver is a person otherwise
entitled to make medical decisions under state law pursuant to Sections §922, 7002, 7050, or 7120 of the Family
Code.

{f} "Qualified patient" means a person who is entitled to the protections of Section 11362.5, but who does not have
an identification card issved pursuant to this article.

(g} "Identification card" means a document issued by the State Department of Health Services that document

identifies a person authorized to engage in the medical use of marijuana and the person's designated primary

caregiver, if any.

(h) "Serious medical condition” means all of the following medical conditions:

{1) Acquired immune deficiency syndrome (AIDS).

(2) Anorexaa. :

(3) Arthritis.

(4) Cachexia.

(5) Cancer.

(6) Chronic pain.

(7) Glaucoma.

{8) Migraine.

{9) Persistent muscie spasms, including, but not limited to, spasms associated with multiple sclerosis.
(10) Seizures, including, but not limited to, seizures associated with epilepsy.

(11) Severe nausea.

(12) Any other chronic or persistent medical symptom that either:

(A) Substanniaily limits the ability of the person to conduct one or more major life activities as defined in the
Americans with Disabilities Act of 1990 (Public Law 101-336).

(B) If not alleviated, may cause serious harm 10 the patient's safety or physical or mental health.

(i) "Written documentation" means accurate reproductions of those portions of a patient's medical records that have
been created by the attending physician, that contain the information required by paragraph (2) of subdivision (a)
of Section 11362715, and that the patient may submit to a county health department or the county's designee as

part of an application for an identification card.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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West's Ann.Cal.Health & Safety Code § 11362.71

C
Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES

HEALTH AND SAFETY CODE

DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT

CHAPTER 6. OFFENSES AND PENALTIES

ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM
=§ 11362.71. Establishment and maintenance of voluntary program for issuance of identification
cards to qualified patients; access to necessary information; duties of county health
departments; arrests for possession, transportation, delivery or cultivation

(a)(1) The department shall establish and maintain a voluntary program for the issuance of identification cards to
qualifted patients who satisfy the requirements of this article and voluntarily apply to the identification card
program.

(2) The deparunent shall establish and maintain a 24-hour, toll-free telephone number that will enable state and
local law enforcement officers 1o have immediate access to information necessary to verify the validity of an
identification card issued by the department, until a cost-effective Internet Web-based system can be developed for
this purpose.

(b) Every county health department, or the county's designee, shall do all of the following:

(1) Provide applications upon request to individuals seeking to join the identification card program.

(2} Receive and process completed applications in accordance with Section 11362.72.

(3} Maintain records of identification card programs.

{(4) Utilize protocols developed by the department pursuant to paragraph (1) of subdivision (d}.

(5) Issue identification cards developed by the departmem to approved applicants and designated primary
caregivers.

{c} The county board of supervisors may designate another health-related governmental or nongovernmental entity
or organization to perform the functions described in subdivision (b), except for an entity or organization that
cultivates or distributes marijuana.

{d) The department shall develop ali of the following:

{1) Protocols that shall be used by a county health department or the county's designee to implement the
responsibilities described in subdivision (b), including, but not limited to, protocols to confirm the accuracy of

information contained in an application and 1o protect the confidentiality of program records.

(2} Application forms that shall be issued to requesting applicants.
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{3) An identification card that identifies a person authorized to engage in the medical use of marijuana and an
identification card that identifies the person's designated primary caregiver, if any. The two identfication cards
developed pursuant to this paragraph shall be easily distinguishable from each other.

{e) No person or designated primary caregiver in possession of a valid identification card shall be subject to arrest
for possession, transportation, delivery, or cultivation of medical marijuana in an amount established pursuant to
this article, uniess there is reasonable cause to believe that the information contained in the card is false or falsified,
the card has been obtained by means of fraud, or the person is otherwise in violation of the provisions of this article.

(f) It shall not be necessary for a person (o obtain an identification card in order to claim the protections of Section
11362.5.
Carrent through Ch. 170 of 2007 Reg.Sess. urgency legislation
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C
Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM
—+§ 11362.715. Fees for identification cards; application for ijdentification cards; legal

representatives
(a) A person who seeks an identification card shall pay the fee, as provided in Section 11362.755, and provide all
of the following 10 the county health department or the county's designee on a form developed and provided by the
depariment:

(1) The name of the person, and proof of his or her residency within the county.

(2) Written documentation by the attending physician in the person's medical records stating that the person has
‘been diagnosed with a serious medical condition and that the medical use of marijuana is appropriate.

(3) The name, office address, office telephone number, and California medical license number of the person's
attending physician.

(4) The name and the duties of the primary caregiver.
(5) A povernment-issued photo identification card of the person and of the designated primary caregiver, if any. If
the applicant is a person under 18§ years of age, a centified copy of a birth certificate shall be deemed sufficient

proof of identity.

(b) If the person applying for an identification card lacks the capacity to make medical decisions, the application
may be made by the person's legal representative, including, but not limited to, any of the following:

(1) A conservator with authority to make medical decisions.

{2) An attorney-in-fact under a durable power of attorney for health care or surrogate decisionmaker authorized
under another advanced health care directive.

(3) Any other individual authorized by statutory or decisional law to make medical decisions for the person.
{c) The legal representative described in subdivision (b) may also designate in the application an individual,
including himself or herself, to serve as a primary caregiver for the person, provided that the individual meets the

definition of a primary caregiver.

(d) The person or legal representative submitting the written information and documentation described in
subdivision (a) shall retain a copy thereof.
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C
Effective: January 01, 2604

WEST'S ANNOTATED CALIFORNIA CODES

HEALTH AND SAFETY CODE

DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT

CHAPTER 6. OFFENSES AND PENALTIES

ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM
~+§ 11362.72. Duties of county health department or county's designee after receipt of application
for identification card; approval of application; issuance of card

(a) Within 30 days of recéipt of an application for an identification card, a county health department or the :
county's designee shall do all of the following:

(1) For purposes of processing the application, verify that the information contained in the application is accurate.
1f the person is less than 18 years of age, the county health department or its designee shall also contact the parent
with legal authority to make medical decisions, lega) guardian, or other person or entity with legal authority to
make medical decisions, to verify the information.

(2} Verify with the Medical Board of California or the Osteapathic Medical Board of California that the attending
physician has a Jicense in good standing 10 practice medicine or osteopathy in the state.

(3) Contact the attending physician by facsimile, telephone, or mail 10 confirm that the medical records submitted
by the patient are a true and correct copy of those contained in the physician's office records. When contacted bya
county health department or the county's designee, the attending physician shall confirm or deny that the contents
of the medical records are accurate.

(4) Take a photograph or otherwise obtain an electronically transmissible image of the applicant and of the
designated primary caregiver, if any.

{5) Approve or deny the application. If an applicant who meets the requirements of Section 11362.715 can
establish that an identification card is needed on an emergency basis, the county or its designee shall issue a
temporary identification card that shall be valid for 30 days from the date of issuance. The county, or its designee,
may extend the temporary identification card for no more than 30 days at a time, so long as the applicant continues
10 meet the requirements of this paragraph.

(b) If the county health depariment or the county's designee approves the application, it shall, within 24 hours, or
by the end of the next working day of approving the application, electronically transmit the following information
to the department:

(1) A unique user identification number of the applicant.

(2) The date of expiration of the identification card.

(3) The name and telephone number of the county health department or the county's designee that has approved the
application.
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{c) The county health deparument or the county's designee shall issue an identification card to the applicant and to
his or her designated primary caregiver, if any, within five working days of approving the application.

{d) In any case involving an incomplete application, the applicant shall assume responsibility for rectifving the
deficiency. The county shall have 14 days from the receipt of information from the applicant pursuant 1o this
subdivision to approve or deny the application.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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West's Ann.Cal Health & Safety Code § 11362.735
C
Effective: January 0F, 2004
WEST'S ANNOTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM

=+§ 11362.735. Serially numbered identification cards; contents; copy given to primary caregiver

{a) An identification card issued by the county health deparitment shall be serially numbered and shall contain all
of the following:

(1) A unique user identification number of the cardholder.
(2) The date of expiration of the identification card.

(3) The name and telephone number of the county health department or the county's designee that has approved the
application.

(4) A 24-hour, toll-free telephone number, to be maintained by the department, that will enable state and local law
enforcement officers to have immediate access to information necessary to verify the validity of the card.

(5) Photo identification of the cardholder.

(b} A separate identification card shall be issued to the person's designated primary caregiver, if any, and shall
include a photo identification of the caregiver. :

Current through Ch. 170 of 2007 Reg.Sess. urgency legislaiion
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West's Ann.Cal.Health & Safety Code § 11362.74
C
Effective: January 01, 2004

WEST'S ANNGTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2.5. MEDICAIL MARIJUANA PROGRAM

~+§ 11362.74. Denial of applications; reasons; reapplication after denial; appeals

(a) The county health department or the county's designee may deny an application only for any of the following
reasons:

(1) The applicant did not provide the information required by Section 11362.715, and upon notice of the deficiency
pursuant to subdivision {(d) of Section 11362.72, did not provide the information within 30 days.

(2) The county health department or the county's designee determines that the information provided was false.

(3) The applicant does not meet the criteria set forth in this article.

(b} Any person whose application has been denied pursuant 1o subdivision (a) may not reapply for six months from
the date of denial unless otherwise authorized by the county health department or the county’s designee or by a
court of competent jurisdiction.

(¢} Any person whose application has been denied pursuant to subdivision {a) may appeal that decision to the
department. The county health depariment or the county's designee shall make available a telephone number or

address to which the denied applicant can direct an appeal.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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C
Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2.5. MEDICAL MARIJTUANA PROGRAM

~+§ 11362.745. Annual renewal of identification cards
{a) An identification card shall be valid for a period of one year.

{b) Upon annual renewal of an identification card, the county healih deparument or its designee shall verify all new
information and may verify any other information that has not changed.

(c) The county health department or the county's designee shall transmit its determination of approval or denial of a
renewal to the department.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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West's Ann.Cal . Health & Safety Code § 11362.755

C
Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2.5. MEDICAL MARIFUANA PROGRAM
~§ 11362.755. Application and renewal fees; reduced fees for Medi-Cal beneficiaries

(a} The department shall establish application and renewal fees for persons secking to obtain or renew

identification cards that are sufficient to cover the expenses incurred by the department, including the startap cost, :
the cost of reduced fees for Medi-Cal beneficiaries in accordance with subdivision (b), the cost of identifying and
developing a cost-effective Internet Web-based system, and the cost of maintaining the 24-hour toll-free telephone
number. Each county health department or the county’s designee may charge an additional fee for all costs incurred :
by the county or the county's designee for administering the program pursuant to this articie. [

(b} Upon satisfactory proof of participation and eligibility in the Medi-Cal program, a Medi-Cal beneficiary shall
receive a 50 percent reduction in the fees established pursuant to this section.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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C
Effective: January 61, 2004
WEST'S ANNOTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 14. UNIFORM CONTROLLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM
-+§ 11362.76. Duties and responsibilities of persons 1o possess identification cards; expiration of
card for failure to comply
(a} A person who possesses an identification card shall:

(1) Within seven days, notify the county health department or the county's designee of any change in the person's
attending physician or designated primary caregiver, if any.

(2) Annually submit to the county health department or the county’s designee the following:

(A) Updated written documentation of the person's serious medical condition.

(B) The name and duties of the person's designated primary caregiver, if any, for the forthcoming year.

(b) If a person who possesses an identification card fails to comply with this section, the card shall be deemed
expired. If an identification card expires, the identification card of any designated primary caregiver of the person

shall also expire.

{c) 1f the designated primary caregiver has been changed, the previous primary caregiver shall return his or her
identification card to the department or to the county health deparument or the county's designee.

{d} If the owner or operator or an employee of the owner or operator of a provider has been designated as a
primary caregiver pursuant to paragraph (1) of subdivision (d) of Section 11362.7, of the gualified patient or
person with an identification card, the owner or operator shall notify the county health department or the county’s
designee, pursuant 1o Section 11362.715, if a change in the designated primary caregiver has occurred.

Carrent through Ch. 170 of 2007 Reg.Sess. urgency legislation
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West's Ann.Cal.Health & Safety Code § 11362.765

C
Effective: January 01, 2404

WEST'S ANNOTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 10. UNTFORM CONTROLLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2.5. MEDICAL MARIFUANA PROGRAM
-+ § 11362.765. Criminal liabitity; application of section; assistance and compensation

{a) Subject to the requirements of this article, the individuals specified in subdivision (b} shall not be subject, on
that sole basis, to criminal liability under Section 11357, 11358, 11359, 11360, 11366, 11366.5, or 11570.
However, nothing in this section shall authorize the individual 10 smoke or otherwise consume marijuana unless
otherwise authorized by this article, nor shall anything in this seciion authorize any individual or group 10 cultivate
or distribute marijuana for profit.

(b) Subdivision (a) shall apply 1o all of the following:

(1) A qualified patient or a person with an identification card who transports or processes marijuana for his or her
own personal medical use.

(2) A designated primary caregiver who transports, processes, administers, delivers, or gives away marijuana for
medical purposes, in amounts not exceeding those established in subdivision (a) of Section 11362.77, only to the
qualified patient of the primary caregiver, or to the person with an identification card who has designated the
individual as a primary caregiver.

"(3) Any individual who provides assistance 10 a qualified patient or a person with an identification card, or his or
her designated primary caregiver, in administering medical marijuana to the qualified patient or person or acquiring
the skills necessary 1o cultivate or administer marijuana for medical purposes o the qualified patient or person.

(c) A primary caregiver who receives compensation for actual expenses, including reasonable compensation
incurred for services provided to an eligible qualified patient or person with an identification card 10 enable that
person to use marijuana under this article, or for payment for out-of-pocket expenses incurred in providing those
services, or both, shall not, on the sole basis of that fact, be subject to prosecution or punishment under Section
11359 or 11360.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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West's Ann.Cal Health & Safety Code § 11362.77

C
Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES

HEAITH AND SAFETY CODE

DIVISION 16. UNIFORM CONTROLLED SUBSTANCES ACT

CHAPTER 6. OFFENSES AND PENALTIES

ARTICLE 2.5. MEDICAT. MARITUANA PROGRAM
~+§ 11362.77. Amount qualified patients or caregivers may possess; guidelines; modifications to
possession and cultivation limits by Attorney General

(a) A qualified patient or primary caregiver may possess no more than eighi ounces of dried marijuana per
qualified patient. In addition, 2 qualified patient or primary caregiver may also maintain no more than six mature
or 12 immature marijuana plants per qualified patient.

(b) If a qualified patient or primary caregiver has a docior's recommendation that this quantity does not meet the
qualified patient’s medical needs, the qualified patient or primary caregiver may possess an amount of marijuana
consistent with the patient's needs.

(c) Counties and cities may retain or enact medical marijuana guidelines allowing qualified patients or primary
caregivers to exceed the state limits set forth in subdivision (a).

{(d) Only the dried mature processed flowers of female cannabis plant or the plant conversion shall be considered
when determining allowable quantities of marijuana under this section.

{e) The Attorney General may recommend modifications to the possession or cultivation limits set forth in this
section. These recommendations, if any, shall be made to the Legislature no Jater than December 1, 2005, and may
be made only after public comment and consultation with interested organizations, including, but not limited 1o,
patients, health care professionals, researchers, law enforcement, and local governments. Any recommended
modification shall be consistent with the intent of this article and shall be based on currently available scientific
research. :

(f) A qualified patient or a person holding a valid identification card, or the designated primary caregiver of that
qualified patient or person, may possess amounts of marijuana consistent with this article.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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West's Ann.Cal Health & Safety Code § 11362.775

C
Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES

HEALTH AND SAFETY CODE

DIVISION 16. UNIFORM CONTROLLED SUBSTANCES ACT

CHAPTER 6. OFFENSES AND PENALTIES

ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM
-§ 11362.775. Criminal sanctions against qualified patients, primary caregivers, and persons
with valid identification cards

Qualified patients, persons with valid identification cards, and the designated primary caregivers of qualified
patients and persons with identification cards, who associate within the State of California in order collectively or
cooperatively 1o cultivate marijuana for medical purposes. shall not solely on the basis of that fact be subject o0
state criminal sanctions under Section 11357, 11358, 11359, 11360, 11366, 11366.5, or 11570.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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West's Ann.Cal Health & Safety Code § 11362.78

C
Effective: January 01, 2404

WEST'S ANNOTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM
=+§ 11362.78. Refusal to accept identification card issued by department; fraud

A state or local law enforcement agency or officer shall not refuse (0 accept an identification card issued by the
department unless the state or local law enforcement agency or officer has reasonable cause to believe that the
information contained in the card is false or fraudulent, or the card is being used fraudulently.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation

© 2007 Thomson/West
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West's Ann.Cal Health & Safety Code § 11362.785

C
Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES

HEALTH AND SAFETY CODE

DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT

CHAPTER 6. OFFENSES AND PENALTIES

ARTICLE 2.5 MEDICAL MARITUANA PROGRAM
=+§ 11362.785. Necessity fo accommodate medical use of marijuana at places of employment or
penal institutions; permissien for prisoners or persons under arrest to apply for identification
card; reimbursement for medical use of marijuana

(a) Nothing in this article shall require any accommodation of any medical use of marijuana on the property or
premises of any place of employment or during the hours of employment or on the property or premises of any jail,
correctional facility, or other type of penal institstion in which prisoners reside or persons under arrest are detained.

(b) Notwithstanding subdivision (a), a person shall not be prohibited or prevented from obtaining and submitting
the written information and documentation necessary to apply for an identification card on the basis that the person
i5 incarcerated m a jail, correctional facility, or other penal institution in which prisoners reside or persons under
arrest are detained.

{c) Nothing in this article shall prohibit a jail, correctional facility, or other penal institution in which prisoners
reside or persons under arrest are detained, from permitting a prisoner or a person under arrest who has an
identification card, to use marijuana for medical purposes under circumstances that will not endanger the health or
safety of other prisoners or the security of the facility.

(d) Nothing in this article shall require a governmental, private, or any other health insurance provider or health
care service plan to be liable for any claim for reimbursement for the medical use of marijuana.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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West's Ann.Cal Health & Safety Code § 11362.79

C
Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM
-+ § 11362.79. Places where medical use of marijuana is prohibited

Nothing in this article shall authorize a qualified patient or person with an identification card to engage in the
smoking of medical marijuana under any of the following circumstances:

{a) In any place where smoking is prohibited by law.

(b) In or within 1,000 feei of the grounds of a schoo}, recreation center, or youth center, unless the medical use
occurs within a residence.

{c) On a schoolbus.
{d) While in a motor vehicle that is being operated.
{e) While operating a boat.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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West's Ann.Cal Health & Safety Code § 11362.795

C

Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES

HEALTH AND SAFETY CODE

DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT

CHAPTER 6. OFFENSES AND PENALTIES

ARTICLE 2.5 MEDICAL MARIJUANA PROGRAM
=§ 11362.795. Confirmation by court that criminai defendant is allowed to use marijuana for
medical purposes while on probation, released on bail, or on parole; statement of court's decision
and reasons; administrative appeal of decision

(a)(1) Any criminal defendant who is eligible 10 use marijuana pursuant to Section 11362.5 may request that the
court confirm that he or she is allowed to use medical marijuana while he or she is on probation or released on bail. :

(2) The court's decision and the reasons for the decision shall be stated on the record and an entry stating those
reasons shall be made in the minutes of the court.

(3) During the period of probation or release on bail, if a physician recommends that the probationer or defendant
use medical marijuana, the probationer or defendant may request a modification of the conditions of probation or
bail to authorize the use of medical marijuana.

(4) The court's consideration of the modification request authorized by this subdivision shall comply with the
requirements of this section.

(b)(1} Any person who is to be released on parole from a jail, state prison, school, road camp, or other state or
local institution of confinement and who is eligible to use medical marijuana pursuant to Section 11362.5 may
request that he or she be allowed to use medical marijuana during the period he or she is released on parole. A
parolee's written conditions of parole shall reflect whether or not a request for a modification of the conditions of
his or her parole 10 use medical marijuana was made, and whether the request was granted or denied.

{2) During the period of the parole, where a physician recommends that the parolee use medical marijuana, the
parolee may request a modification of the conditions of the parole to authorize the use of medical marijuana.

(3) Any parolee whose request to use medical marijuana while on parole was denied may pursue an administrative
appeal of the decision. Any decision on the appeal shall be in writing and shall reflect the reasons for the decision.

{4) The administrative consideration of the modification request authorized by this subdivision shall comply with
the requirements of this section.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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West's Ann.Cal.Health & Safety Code § 11362.8

C
Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES

HEALTH AND SAFETY CODE

DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT

CHAPTER 6. OFFENSES AND PENALTIES

ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM
~+§ 11362.8. Civil penalty or other disciplinary action against licensee based on role as designated
primary caregiver; application of section

No professional licensing board may impose a civil penalty or take other disciplinary action against a licensee :
based solely on the fact that the licensee has performed acts that are necessary or appropriate to carry out the :
licensee's role as a designated primary caregiver 10 a person who is a-qualified patient or who possesses a lawful '
identification card issued pursuant to Section 11362.72. However, this section shall not apply to acts performed by
a physician relating to the discussion or recommendation of the medical use of marijuana to a patient. These
discussions or recommendations, or both, shall be governed by Section 11362.5.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES

HEALTH AND SAFETY CODE

DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT

CHAPTER 6. OFFENSES AND PENALTIES

ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM
~§ 11362.81. Penalties; application of section; development and adeption of guidelines to ensure
security and nondiversion of marijuana grown for medical use

{a) A person specifted in subdivision (b) shall be subject to the following penalties:

(1) For the first offense, imprisonment in the county jail for no more than six months or a fine not to exceed one
thousand dollars ($1,000), or both.

{2) For a second or subsequent offense, imprisonment in the county jail for no more than one year, or a fine not to
exceed one thousand dollars ($1,000), or both.

{b) Subdivision {a) applies to any of the following:
{1) A person who fraudulently represents a medical condition or fraudulently provides any material misinformation
to a physician, county health department or the county's designee, or state or local law enforcement agency or

officer, for the purpose of falsely obtaining an identification card.

(2) A person who steals or frandulensly uses any person's identification card in order 1o acquire, possess, cultivate,
transport, use, produce, or distribute marijuana.

(3) A person who counterfeits, tampers with, or fraudulently produces an identification card.

(4) A person who breaches the confidentiality requirements of this article 1o information provided to, or contained
in the records of, the department or of a county health department or the county's designee pertaining to an
identification card program.

(c) In addition to the penalties prescribed in subdivision (a), any person described in subdivision (b) may be
precluded from attempting to obtain, or obtaining or vsing, an identification card for a period of up to six months at
the discretion of the court.

(d) In addition to the requirements of this article, the Atwormey General shall develop and adopt appropriate
guidelines to ensure the security and nondiversion of marijuana grown for medical use by patients qualified under

the Compassionate Use Act of 1996.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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C
Effective: January 01, 2004
WEST'S ANNOTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM
~+§ 11362.82. Separate and distinct provisions
If any section, subdivision, sentence, clause, phrase, or portion of this aniicle is for any reason held invalid or
unconstitutional by any court of competent jurisdiction, that portion shall be deemed a separate, distinct, and

independent provision, and that holding shall not affect the validity of the remaining portion thereof.

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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West's Ann.Cal.Health & Safety Code § 11362.83
C
Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES
HEALTH AND SAFETY CODE
DIVISION 10. UNIFORM CONTROILLED SUBSTANCES ACT
CHAPTER 6. OFFENSES AND PENALTIES
ARTICLE 2.5. MEDICAL MARITUANA PROGRAM

-§ 11362.83. Adoption and enforcement of faws consistent with article

Nothing in this article shall prevent a city or other local governing body from adopting and enforcing laws
consistent with this article.

Current through Ch. 170 of 2007 Rep.Sess. urgency legislation
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West's Ann.Cal.Health & Safery Code § 11362.9

C
Effective: January 01, 2004

WEST'S ANNOTATED CALIFORNIA CODES

HEALTH AND SAFETY CODE

DIVISION 10. UNIFORM CONTROLLED SUBSTANCES ACT

CHAPTER 6. OFFENSES AND PENALTIES

ARTICLE 2.5. MEDICAL MARIJUANA PROGRAM
-8 11362.9. California Marijuana Research Program; legistative intent; creation; research
proposals; establishment; powers and duties; Scientific Advisory Council

(2)(}) It is the intemt of the Legislawre that the state commission objective scientific research by the premier :
research institute of the world, the University of California, regarding the efficacy and safety of administering .
marijuana as part of medical treatment. If the Regents of the University of California, by appropriate resolution, :
accept this responsibility, the University of California shall create a program, to be known as the California :
Marijuana Research Program. :

(2) The program shall develop and conduct studies intended 1o ascertain the general medical safety and efficacy of
marijuana and, if found valuable, shall develop medical guidelines for the appropriate administration and use of
marijuana.

{b) The program may immediately solicit proposals for research projects to be included in the marijuana studies.
Program requirements to be used when evaluating responses to its solicitation for proposals, shall include, but not
be limited to, all of the following: '

(1) Proposals shall demonstrate the use of key personnel, including clinicians or scientists and support personnel,
who are prepared to develop a program of research regarding marijuana's general medical efficacy and safety.

(2) Proposals shall contain procedures for outreach to patients with various medical conditions who may be
suitable participants in research on marijuana.

(3) Proposals shall contain provisions for a patient registry.

(4) Proposals shall contain provisions for an information system that is designed to record information about
possible stady participants, investigators, and clinicians, and deposit and analyze data that accrues as part of
clinical trials.

(5) Proposals shal] contain protocols suitable for research on marijuana, addressing patients diagnosed with the
acquired mmmunodeficiency syndrome (AIDS) or the human immunodeficiency virus (H1V), cancer, glaucoma, or
seizures or muscle spasms associated with a chronic, debilitating condition. The proposal may also include
research on other serious illnesses, provided that resources are available and medical information justifies the
research.

{6) Proposals shall demonstrate the use of a specimen laboratory capable of housing plasma, urine, and other
specimens necessary to study the concentration of cannabinoids in various tissues, as well as housing specimens for
studies of toxic effects of marijuana.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
D2.230
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(7) Proposals shall demonstrate the use of a laboratory capable of analyzing marijuana, provided to the program
upder this section, for punity and cannabinoid content and the capacity 1o detect contaminants.

{(c} In order 1o ensure objectivity in evaluating proposals, the program shall use a peer review process that is
modeled on the process used by the National Institutes of Health, and that guards against funding research that is
biased in favor of or against particular outcomes. Peer reviewers shall be selected for their expertise in the
scientific subsiance and methods of the proposed research, and their lack of bias or conflict of interest regarding
the applicants or the topic of an approach iaken in the proposed research. Peer reviewers shall judge research
proposals on several criteria, foremost among which shall be both of the following:

{1) The scientific merit of the research plan, including whether the research design and experimental procedures
are potentially biased for or against a particular outcome.

{2) Researchers’ expertise in the scientific substance and methods of the proposed research, and their lack of bias or
conflict of interest regarding the topic of, and the approach taken in, the proposed research.

(d) If the program is administered by the Regents of the University of California, any grant research proposals
approved by the program shall also require review and approval by the research advisory panel.

{e) It is the intent of the Legislature that the program be established as follows:

(1) The program shall be located at one or more University of California campuses that have a core of faculty
experienced in organizing multidisciplinary scientific endeavors and, in particular, strong experience in clinical
trials involving psychopharmacologic agents. The campuses at which research under the auspices of the program
is to take place shall accommodate the administrative offices, including the director of the program, as well as a
data management unit, and facilities for storage of specimens.

{2) When awarding grants under this section, the program shall utilize principles and parameters of the other
well-tested statewide research programs administered by the University of California, modeled after programs
administered by the National Institutes of Health, including peer review evaluation of the scientific merit of
applications.

(3} The scientific and clinical operations of the program shall occur, partly at University of California campuses,
and partly at other postsecondary institutions, that have clinicians or scientists with expertise to conduct the
required studies. Criteria for selection of research Jocations shall include the elements listed in subdivision (b) and,
additionally, shaill give particular weight to the organizational plan, leadership gualities of the program director,
and plans to involve investigators and patient populations from multiple sites.

(4) The funds received by the program shall be allocated to various research studies in accordance with a scientific
plan developed by the Scientific Advisory Council. As the firsi wave of studies is completed, it is anticipated that
the program will receive requests for funding of additional studies. These requests shall be reviewed by the
Scientific Advisory Council.

{5) The size, scope, and number of swdies funded shall be commensurate with the amount of appropriated and
available program funding.

(f) All personnel involved m implementing approved proposals shall be authorized as required by Section 11604,
(g) Studies conducted pursuant 1o this section shall include the greatest amount of new scientific research possible
on the medical uses of. and medical hazards associated with, marijuana. The program shall consult with the

Research Advisory Panel analogous agencies in other states. and appropriate federal agencies in an attempt to

© 2007 Thomson/West. No Claim to Orig. U.S. Govi. Warks.
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avoid duplicative research and the wasting of research doHars.

(h) The program shall make every effort to recruit qualified patients and qualified physicians from throughout the
state.

(i) The marijuana studies shall employ state-of-the-art research methodologies.

(i) The program shall ensure that all marijuana used in the studies is of the appropriate medical quality and shall be
obtained from the National Institute on Drug Abuse or any other federal agency designated to supply marijuana for
authorized research. If these federal agencies fail 10 provide a supply of adequate quality and quantity within six
months of the effective date of this section, the Attomney General shall provide an adequate supply pursvant to
Section 11478.

(k) The program may review, approve, or incorporate studies and research by independent groups presenting
scientifically valid protocols for medical research, regardiess of whether the areas of study are being researched by
the committee.

((1) To enhance understanding of the efficacy and adverse effects of marijuana as a pharmacotogical agent, the :
program shall conduct focused controlied clinical trials on the usefulness of marijuana in patients diagnosed with
AIDS or HIV, cancer, glaucoma, or seizures or muscle spasms associated with a chronic, debilitating condition. :
The program may add research on other serious illnesses, provided that resources are available and medical

information justifies the research. The studies shall focus on comparisons of both the efficacy and safety of

methods of administering the drug to patients, including inhalational, tinctural, and oral, evaluate possible uses of

matijuana as a primary or adjunctive treatment, and develop further information on optimal dosage, timing, mode

of administration, and variations in the effects of different cannabinoids and varieties of marijuana.

(2) The program shall examine the safety of marijuana in patients with various medical disorders, inciuding
marijuana's interaction with other drugs, relative safety of inhalation versus oral forms, and the effects on mental
function in medically ill persons.

(3) The program shall be limited to providing for objective scientific research to ascertain the efficacy and safety of
marijuana as part of medical treatment, and should not be construed as encouraging or sanctioning the social or
recreational use of marijuana.

(m)(1) Subject to paragraph (2), the program shall, prior to any approving proposals, seek to obtain research
protecol guidelines from the National Institutes of Health and shall, if the National Institutes of Health issues
research protocol guidelines, comply with those guidelines.

(2) If, after a reasonable period of time of not less than six months and not more than a year has elapsed from the
date the program seeks to obtain guidelines pursuant to paragraph (1), no guidelines have been approved, the
program may proceed using the research protocol guidelines it develops.

(n) In order to maximize the scope and size of the marijuana studies, the program may do any of the following:

(1) Solicit, apply for, and accept funds from foundations, private individuals, and all other funding sources that can
be used to expand the scope or timeframe of the marijuana studies that are authorized under this section. The
program shall not expend more than 5 percent of its General Fund allocation in efforis to obtain money from
outside sources.

(2} Include within the scope of the marijuana studies other marijuana research projects that are independently
funded and that meet the requirements set forth in subdivisions (a) to (c), inclusive. In no case shall the program

© 2007 Thomson/West. No Claim 10 Orig. U.S. Govi. Works.
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accept any funds that are offered with any conditions other than that the funds be used to study the efficacy and
safety of marijuana as part of medical treatment. Any donor shall be advised that funds given for purposes of this
section will be used to smdy both the possible benefits and detriments of marijuana and that he or she will have no
control over the use of these funds.

(0)(1) Within six months of the effective date of this section, the program shall report to the Legislature, the
Governor, and the Attorney General on the progress of the marijuana studies.

(2) Thereafier, the program shall issue a report to the Legislature every six months detailing the progress of the

studies. The interim reports required under this paragraph shall include, but not be limited to, data on all of the

foliowing:

{A) The names and number of diseases or conditions under study.

{B) The number of patients enrolled in each study by disease.

{C) Any scientifically valid preliminary findings. *
{p) If the Regents of the University of California implement this section, the President of the University of :
California shall appoint a multidisciplinary Scientific Advisory Council, not to exceed 15 members, to provide :
policy guidance in the creation and implementation of the program. Members shall be chosen on the basis of

scientific expertise. Members of the council shall serve on a voluntary basis, with reimbursement for expenses

incurred in the course of their participation. The members shall be reimbursed for travel and other necessary

expenses incurred in their performance of the duties of the council.

(g) No more than 10 percent of the total funds appropriated may be used for all aspects of the administration of this
section.

{(r) This section shall be implemented only to the extent that funding for its purposes is appropriated by the
Legislature in the annual Budget Act,

IMPLEMENTATION

<Implementation of this section is contingent upon funding, by its own
terms.>

Current through Ch. 170 of 2007 Reg.Sess. urgency legislation
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CouncilfAgency Meeting Held:
Deferred/Continued to:
O Approved 0 Conditionally Approved 1 Denied City Clerk’s Signature
e - ~ - g
Council Meeting Date: ' March 21, 2005 Department 1D Number: CA 05-13

CITY OF HUNTINGTON BEACH
REQUEST FOR CITY COUNCIL ACTION

SUBMITTED TO: HONORABLE MAYOR CITY COUNCIL MEMBERS

SUBMITTED BY: JENNIFER MCGRATH, City Attorney
KENNETH SMALL, Chief of Police
HOWARD ZELEFSKY, Director of Planning

PREPARED BY: JENNIFER MCGRATH, City Attorney-

SUBJECT: Amendment to the Zdning and Subdivision Ordinance te include and
regulate medical marijuana dispensaries et J2s. 3703

——

II Statement of Issue, Funding Source,. Recommende& Action, Alternative Action(s), Analysis, Environmental Status, Amws} ll
Statement of Issue: Whether or hot to amend the Huntington Beach Zoning and

Subdivision Ordinance regulating the establishment and operation -of medical marijuana
dispensaries. '

Funding Source: N/A

Recommended Action: Adopt Ordinance No. 3 7.3 An Emergency Ordinance Of The City Of

Huntington Beach Amending Chapter 204 (Use Classifications) And Chapter 212 (Industrial Districts)

Of The Humtington Beach Zoning And Subdivision Ordinance To Include Medical Marijuana-
Dispensaries.

Alternative Action({s): Do not adopt Ordinance No.3 723 . _'

Analysis: On February 22, 2005, City staff initiated an ordinance which would have
imposed a temporary moratorium on medical marijuana distribution facilities for 45 days.
This recommendation was based on adverse effects of the “cannabis clubs” experienced by
other cilies. After considering the matter and the intent of the California voters in enacting
Proposition 215, the Compassionate Usé Act; the City Council directed staff.to prepare an
ordinance regulating thé establishment and operation of medical marijuana dispensaries.
City Councit proposed this ordinance in response to Proposition 215, and its purpose'is to
assure that dispensaries permitted under Proposition 215 could be legally established in
Huntington Beach, while at the same time regulating them so as to ensure that they would
not be incompatible with nearby uses.

D2 .235
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. REQUEST FOR ACTION
MEETING DATE: 3/21/2605 DEPARTMENT ID NUMBER:CA 05-13

The ordinance is designed to regulate the establishment and operation of such clubs known
as “medical marijuana dispensaries” in the erdinance. '

The general purpose of the ordinance remains to regulate permitting of medical marijuana
dispensaries so as to minimize adverse impacis on the surrounding community. This
purpose is and must be tempered with compassion and concem for the patients who use
these facilities. Proposition 215 expressed the view of the state’s voters that these persons
should be allowed reasonable access to marijuana for their medical needs. However,
- Proposition 215 was not clearly drafted and left to local jurisdictions the job of working out the
details of its implementation. This ordinance allows patients reasonable access to their
medicine and at the same fime addresses other concems of the Huntington Beach
community at large by regulating the location of the facilities. Subsequently, staff will prepare
an ordinance for City Council review addressing operational criteria. Both of these
ordinances will have to be repealed and any facilities in existence will have to close if the
United States Supreme Court issues a decision favorable to the Department of Justice in the
pending case regarding the application of federal criminal laws to medical marijuana
distribution. The current proposed ordinance amends Chapter 212 and 204 of the
Huntington Beach Zoning and Subdivision Ordinance by defining and adding medical
marijuana dispensaries as a regulated use. Such dispensaries shall now be required to
obtain a medical marjuana dispensary pemmit from the Planning Department and will be
subject to the same locational criteria as sex oriented businesses. Accordingly, medical
marijuana dispensaries cannot be located outside of industrial zones, cannot be within 500 .
feet of a residential use, school or park and are subject to other building and locationat
- standards. Attached are iwo maps which depict the areas in which sex oriented businesses
are permitted to show the areas which medical marijuana dispensaries will also be pemitted.
The evidence that supports the finding contained in the ordinance is set forth in. the RCA that
accompanied the moratorium ordinance adopted by the City Council on February 22, 2005,
and considered by the City Council at that meeting. '

NOTE: Pursuant to City Charter §501, at least five affirmative votes are required to
pass an emergency ordinance to become effective immediately.

Environmental Status: N/A

Attachmenti{s):

City Clerk's
Page Number

Na. Description

Ordinance No..370.3 An Emergency Ordinance Of The City Of Himtington Beach
Amending Chapter 204 {(Use Classifications) And Chapter 212 (Industrial Districts) Of
The Huntington Beach Zoning And Subdivision Ordinance To Inciude Medical
Marijuana Dispensaries )

_?‘ -1 2| Legislative Draft of Chapter 204
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ORDINANCENO. 3703

AN EMERGENCY ORDINANCE OF THE CITY OF HUNTINGTON BEACH .
AMENDING CHAPTER 204 (USE CLASSIFICATIONS) AND CHAPTER
212 (INDUSTRIAL DISTRICTS) OF THE HUNTINGTON BEACH ZONING
AND SUBDIVISION ORDINANCE TO INCLUDE MEDICAL MARIJUANA DISPENSARIES

The City Council of the City of Huntington Beach does hereby ordain and find as follows:

FINDINGS: The issuance of permits for medical marijuana dispensaries presents a current
and immediate threat to the public health, safety, or welfare, and the approval of permits for such
facilities would result in that threat to public health, safety, or welfare, and potential violation of
Federal law. This finding is based upon evidence received by the City Council that medical
marijuana dispensaries have negative, secondary effects in California cities where they exist and
upon the determination by the Federal Appeliate Court that such dispensaries are not legal under the
criminal statutes of the United Siates.

SECTION 1. That Section 204.10 of the Huntington Beach Zoning and Subdivision

Ordinance titled Commercial Use Classifications is hereby amended to add a new subsection R to
- read as follows:

R Medical Marijuana Dispensary or Dispensary. Any facility or location where medical
marijuana is made available to and/or distributed by or to three or more of the following: a primary
caregiver, a qualified patient, or a person with an identification card, in strict accordance with
California Health and Safety Code Section 11362.5 et seq. A “medical marijuana dispensary” shall .
not include the following uses, as long as the location of such uses are otherwise regulated by this

Cede or applicable law:
I A clinic licensed pursuant to Chapter 1 of Division 2 of the Health and Safety Code;
2. A health care facility licensed pursuant to Chapter 2 of Division 2 of the Health and
Safety Code; :
3. A residential care facility for persons with chrosic life threatening illness licensed

pursuant to Chapter 3.01 of Division 2 of the Health and Safety Code;

4. A residential care facility for the elderly licensed pursuant to Chapter 3.2 of Division
2 of the Health and Safety Code;

5. A residential hospice, or

6. A home health agency licensed pursuant to Chapter 8 of Division 2 of the Health and
Safety Code, as long as any such use complies strictly with applicable law including,
D2.238 but not limited to, Heath and Safety Code Section 11362.5 et seq.

SECTION 2. Section 212.04 of the Huntington Beach Zoniﬁg and Subdivision Ordinance
titled IG and IL Districts: Land Use Controls is hereby amended to include in the Use .
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Classification-Commercial Uses, Medical Marijuana Dispensary, to be zoned P (L-13). Subsection
. L-13 shall read as follows:. ' '

L-13  Altowed subject to the following requirements:

A, A proposed medical marijuana dispensary shalt be at least five hundred feet (5007
from any residential use, school, park and recreational facility, or any building used
for religious assembly (collectively referred to as a "sensitive use”) and at least seven
hundred fifty feet (750" from another medical marijuana dispensary. For purposes
‘of these requirements, all distances shall be measured from the lot line of the
proposed medical marijuana dispensary to the lot line of the sensitive use or the other
medical marijuana dispensary. The term "residential use” means any property zoned
RL, RM, RMH, RH, RMP, and any properties with equivalent designations under
any specific plan.

To determine such distances the applicant shatl submit for review a straight line
drawing depicting the distances from the lot line of the parcel of land on which the
medical marijuana dispensary is proposed which includes all the proposed parking
and: -

1. the lot line of any other medical marfjuana dispensary within seven hundred
fifty feet (750°) of the lot line of the medical marijuana dispensary; and

2. the lot line of any building used for religious assembly, school, or park and
. : ' recreational facility within five hundred (500°) feet of the lot fine of the
medical marijuana dispensary; and .

)
h

the lot line of any parcel of land zoned RL, RM, RMH, RH, and RMP and
any parcels of land with equivalent designations under any specific plans
within five hundred feet {500 of the lot line of the proposed medical
marijuana dispensary.

B. Prior to or concurrently with applying for a building permit and/or a certificate of
occupancy for the building, the applicant shall submit application for Planning
- Department Staff Review of a medical marijuana dispensary zoning permit with the
drawing described in subsection A, a technical site plan, floor plans and building
elevations, and application fee. Within ten (10) days of submittal, the Director shall
determine if the application is complete. If the application is deemed incomplete, the
applicant may resubmit a completed application within ten (10) days. Within thirty
days of receipt of a completed application, the Director shall determine if the
application complies with the applicable development and performance standards of
the Huntington Beach Zoning and Subdivision Ordinance. Said standards include
but are not limited to the following: Chapter 203, Definitions; Chapter 212,
Industrial Districts; Chapter 230, Site Standards; Chapter 231, Off-Street Parking &
Loading Provisions; Chapter 232, Landscape Improvements; and Chapter 236,

. Nonconforming Uses and Structures.

D2.239
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C. The Director shall grant or deny the application for a medical marijuana dispensary
zoming permit for a medical marijuana dispensary. There shall be no administrative .
appeal from the granting or denial of a permit appixcatlon thereby permitting the
applicant to obtain prompt judicial review.

D. A medical marijuana dispensary may not apply for a variance pursuant to Chapter
241 nor a special sign permit pursuant to Chapter 233.

E A medical marijuana dispensary zoning permit shall become null and void one year -
after its date of approval unless: -

1 Construction has commenced or a Certificate of Occupancy.has been issued,
whichever comes first; or

2. The use is established.
F. The validity of a medical marijuana dispensary zoning permit shall not be affected

by changes in ownership or proprietorship provided that the new owner or proprietor
promptly notifies the Director of the transfer.

G. A medical marijuana dispensary zoning permit shall lapse if the exercise of rights
granted by it is discontinued for 12 consecutive months.
SECTION 3. This ordinance shall become effective immediately tpon its adoption .
PASSED AND ADOPTED by the City Council of the City of Huntington Beach at a regular
meeting thereof held on the day of , 2005.
) Mayor .
ATTEST: APPROVED AS TO FORM:
City Clerk
REVIEWED AND APPROVED: IN TED AND APPROVED:
;"' Clty Alministrator “ " Director of PlzmnW

D2.240 .' _ @
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ORDINANCE NO. 3703
LEGISLATIVE DRAFT .

(3334-6/97, 3378-2/98, 3521-2/02, 3568-9/02, 3668-12/04)

Sections:
204.02 Apphicability
204.04 Uses Not Classified
204 .06 Residential Use Classifications
204.08 Public and Semipublic Use Classifications
204.10 Commercial Use Classifications
204.12 Industrial Use Classifications
204.14 Accessory Use Classifications
204.16 Temporary Use Classifications
204.02 Applicability

Use classifications describe one or more uses having similar characteristics, but do not list

every use or activity that may appropriately be within the classification. The Director shall

determine whether a specific use shall be deemed to be within one or more use

classifications or not within any classification in this Title. The Director may determine

that a specific use shall not be deemed to be within a classification, if its characteristics are

substantially different than those typical of uses named withia the classification. The

Director's decision may be appealed to the Planning Commission. (sa1se7) . .

204.04 Uses Not Classified

Any new use, or any use that cannot be clearly determined to be in an existing use
classification, may be incorporated into the zoning provisions by a Zoning and Subdivision
Ordinance text amendment, as provided in Chapter 247. Such an incorporation shall not be
effective unless certified by the Coastal Commission as a Local Coastal Program
amendment. (aeenn

204.06 Residential Use Classifications

A. Day Care, Limited (or Small-Family). Non-medica} care and supervision of
six or fewer persons, or eight or fewer persons if two of the persons are six
years of age or older, on a less than 24-hour basis. Children under the age of
10 years who reside in the home shall be counted for purposes of these limits.
This classification includes nursery schools, preschools, and day-care centers
for children and adults. (3334-6107.3569-12104)

B. Group Residential. Shared living quarters without separate kitchen or
bathroom facilities for each room or unit. This classification includes
boardimg houses, but excludes residential hotels or moteis. @33s.00m

C. Multifamily Residential. Two or more dwelling units on a site. This .
D2 .242 classification includes manufactured homes. sa2esmn
legisdrft/0S zoming/chp 204 LD 1
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. b Residential Alcohol Recovery, Limited. Twenty-four-hour care for no more

than six persons suffering from alcohol problems in need of personal
services, supervision, protection or assistance. This classification includes
only those facilities licensed by the State of California. (3334.8097)

E. Residential Care, Limited. Twenty-four-hour non-medical care for 6 or
fewer persons in need of personal services, supervision, protection, or
assistance essential for sustaining the activities of daily living. This
classification includes only those services and facilities lcensed by the State
of Califorma. aa3s.m7) -

F. . Single-Famijly Residential. Buildings containing one dwelling unit located
on a single lof. This classification inclades manufactured homes. pssssmny)

204.08 Public and Semipublic Use Classifications

A Cemetery. Land used or intended to be used for the burial of humnan remains
and dedicated for cemetery purpeses. Cemetery purposes include
columbariums, crematoriums, mausoleums, and mortuaries operated in
conjunction with the cemetery, business and administrative offices, chapels,
flower shops, and necessary maintenance facilities. @ass.eon

B. Clubs and Lodges. Meeting, recreational, or social facilities of a private or
nonprofit organization primarily for use by members or puests. This
I classification includes union halls, social clubs and youth centers. 3seemn

C. Community and Human Service Facilities.
i Drug Abuse Centers. -Facilities offering drop-in services for persons
suffering from drug abuse, including treatment and counseling
without provision for on-site residence or confinement. {3334.6197)

2 Primary Health Care. Medical services, including clinics, counseling and
referral services, to persons afflicted with bodily or mental disease or
injury without provision for on-site residence or confinement. @sssann

s Emergency Kitchens. Establishmenfs offering food for the
"homeless” and others in need. @aessn ,

4. Emergency Shelters. Establishments offering food and shelier
programs for "homeless” people and others in need. This
classification does not include facilities licensed for residential care,
as defined by the State of California, which provide supervision of
daily activities. @saserr)

5. Residential Alcohol Recovery, General. Facilities providing 24-hour
care for more than six persons suffering from alcohol problems, in

need of personal services, supervision, protection or assistance.

These facilities may include an inebriate reception center as well as

facilities for treatment, training, research, and administrative services

for program participants and employees. This classification includes D2.243
. only those facilities licensed by the State of California. @3ssnn - : ’

Huntington Beach Zoning and Subdivision Ordinance
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6. Residential Care, General. Twenty-four-hour non-medical care for
seven or more persons, including wards of the juvenile court, in need .
of personal services, supervision, protection, or assistance essential
for sustaining the activities of daily living. This classification
includes only those facilities licensed by the State of California.pss.
ot .

D.  Convalescent Facilities. Establishments providing care on a 24-hour basis
for persons requiring regular medical attention, but excluding facilities
providing surgical or emergency medical services. (114607

E.  Cultural Institutions. Nonprofit institutions displaying or preserving objects
of interest in one or more of the arts or sciences. This classification includes
Iibrarics, museums, and art galleries. (s4enn

F.  Day Care, Large-Family. Non-medical care and supervision for 7to 12
persons, or up to 14 persons if two of the persons are six years of age or
older on a less than 24-hour basis. Children under the age of 10 years who
reside in the home shall be counted for purposes of these limits.
{3334-6/97.3569-12/04)

G. Day Care, General. Non-medical care for 13 or more persons on a less than
24-hour basis. This classification includes nursery schools, preschools, and
day-care centers for children or adults. 3346197, 366912108)

H. Emerpency Health Care. Facilities providing emergency medical service
with no provision for continuing care on an mnpatient basis. (334647 .

I.  Govemment Offices. Administrative, clerical, or p‘ublic contact offices of a
government agency, including postal facilities, together with incidental
storage and rnaintenance of vehicles. @zieon -

J.  Heliports. Pads and facilities enabling takeoffs and landings by helicopter. (sss
p— ,

K. Hospitals. Facilities providing medical, surgical, psychiatric, or emergency
medical services to sick or injured persons, primarily on an inpatient basis.
This classification includes incidental facilities for out-patient treatment, as
well as training, rescarch, and administrative services for patients and
emplﬂyees. (333467973 . :

L. Maintenance and Service Facilities. Facilities providing maintenance and
repair services for vehicles and equipment, and materials storage areas. This
classification includes corporation yards, equipment service centers, and
stmilar facilities. ¢aenn

M. Marnas. A boat basin with docks, mooring facilities, supplies and
equipment for small boats. pnesnn

N.  Pazk and Recreation Facilities. Noncommercial parks, playgrounds,
recreation facilities, and open spaces. @as+snn)

O.  Public Safety Facilities. Facilities for public safety and emergency services, .
D2 . 244 including police and fire protection. paseswnn
legisdrft/05 zoning/chp 204 LD 3
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P.  Religious Assembly. Facilities for religious worship and incidental religious
. education, but not including private schools as defined in this section. @asssmn

Q.  Schools, Public or Private. Educational institutions having a curriculum
comparable to that required in the public schools of the State of California. -
697}

R.  Utilities, Major. Generating plants, electrical substations, above-ground
clectrical transmission lines, switching buildings, refuse collection, transfer,
recycling or disposal facilities, flood control or drainage facilities, water or
wastewaier treatment plants, transportation or communications utilities, and
similar facilities of public agencies or public utilities. (ssssemn

S.  Utilities, Minor. Utility facilities that are necessary to support legally

' established uses and involve only minor structures such as electrical
distribution lines, underground water and sewer lines, and recycling and
collection containers. assomn '

20410 Commercial Use Classifications

A. Ambulance Services. Provision of emergency medical care or
transportation, inctuding incidental storage and maintenance of vehicles as
regulated by Chapter 5.20. 334617, 2378.2199)

B. Animal Sales and:Services.

1. Antmal Boarding. Provision of shelter and care for small animals on
. : a commercial basis. This classification includes activities such as
feeding, exercising, grooming, and incidental medical care, and
kennels. @ascsnn ;

2. Animal Grooming. Provision of bathing and trimming services for
small animals on a commercial basis. This classification includes
boarding for a maximum period of 48 hours. @467

3 Animal Hospitals. Establishments where smatl animals receive
medical and surgical treatment. This classification includes only
facilitics that are entirely enclosed, soundproofed, and air-
conditioned. Grooming and temporary {(maximum 30 days) boarding
of animals are included, if incidental to the hospital use. paes9n

4. Anmmals: Retail Sales. Retail sales and boarding of small animals,
provided such activities take place within an entirely enclosed
" building. This classification includes grooming, if incidental to the
retai] use, and boarding of animals not offered for sale for a
maximum period of 48 hours. @issenn

5. Equestrian Centers. Establishments offering facilities for instruction in
- horseback riding, including rings, stables, and exercise areas. (sscron

6. Pet Cemetery. Land used or intended to be used for the burial of
animals, ashes or remains of dead antimals, including placement or
. crection of markers, headstones or monuments over such places of D2.245
burial. @asmn)
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C.  Artists’ Studios. Work space for astists and artisans, including individuals
practicing one of the fine arts or performing arts, or skilled in an applied art
or crafi. @asason .

D. Banks and Savings and Loans. Financial institutions that provide retail
banking services to individuals and businesses. This classification includes
only those institutions engaged in the on-site circulation of cash money. it
also inclhudes businesses offering check-cashing facilities. paavem?, 33782009

1. With Drive-up Service. Institutions providing services accessible to
persons whe remain in their automobiles. @szaeon

E. Building Materials and Services. Retailing, wholesaling, or rental of
building supplies or equipment. This classification includes lumber yards,
tool and equipment sales or rental establishments, and building contractors'
yauds, but excludes establishments devoted exclusively to retail sales of paint
and hardware, and activities classified under Vehicle/Equipment Sales and .
Services. @Eassoi07. 3avaoion

F.  Catering Services. Preparation and-de.!ivety of food and beverages for off-
site consumption without provision for on-site pickup or consumption. (See
also Eating and Drinking Establishments.) @334-6r97, 3376.2008)

G. Commercial Filming. Commercial motion picture or video photography at
the same location more than six days per quarter of a calendar vear. (See
also Chapter 5.54, Commercial Photography) (ss3a.sm7, 3373208

H. Commercial Recreation and Entertainment. Provision of participant or .
spectator recreation or entertainment. This classification includes theaters,
sports stadiums and arenas, amusement parks, bowling alleys, billiard parlors
and poolrooms as regulated by Chapter 9.32; dance halls as regulated by
Chapter 5.28; ice/roller skating rinks, golf courses, miniature golf courses,
scale-model courses, shooting galleries, tennis/racquetball courts,
health/fitness clubs, pinbail arcades or electronic games centers, cyber café
having more than 4 coin-operated game machines as regulated by Chapter
9.28; card rooms as regulated by Chapter 9.24; and fortune telling as
regulated by Chapter 5.72. (33346007, 3378 2198, 3669-12104)

1. Limited. Indoor movie theaters, ga:ﬁe centers and performing arts
theaters and health/fitness clubs occupying less than 2,500 square
feet. @3samn

I.  Communications Facilities. Broadcasting, recording, and other
communication services accomplished through electronic or telephonic
mechanisms, but excluding Utilities (Major). This classification includes
radio, television, or recording studios; telephone switching centers; telegraph
offices; and wireless communication facilities. 33sen7. 3378-2108, 3562.802))

J. Eating and Drinking Establishments. Businesses serving prepared food or
beverages for consumption on or off the premises. (assa.eror, saraore

I. With Fast-Food or Take-Qut Service. Establishments where patrons '
order and pay for their food at a counter or window before it is
D2 .246 consumed and may either pick up or be served such food at a table or .
take it off-site for consumption. paa-sn7)
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a. Drive-through. Service from a building to persons in vehicles
through an outdoor service window. assaen

b. - Limited. Establishments that do not serve persons in vehicles
or at a table. (asemn :

2. With Live Entertainmnent/Dancing. An eating or drinking
establishment where dancing and/or live entertainment is allowed.
This classification includes nightclubs subject to the requirements of
Chapter 5.44 of the Municipal Code. (3334657

Food and Beverage Sales. Retail sales of food and beverages for off-site
preparation and consumption. Typical uses include groceries, liquor stores,
or delicatessens. Establishments at which 20 percent or more of the
transactions are sales of prepared food for on-site or take-out consumption
shall be classified as Catering Services or Eating and Drinking

Establi shments (33346197 B7B-298)

1. With Alcoholic Beverage Sales. Establishments where more than 10
percent of the floor area is devoted to sales, display and storage of
alcoholic beverages (3334-6/97)

Food Processing. Establishments primarily engaged in the manufacturing or.
processing of food or beverages for human consumption and wholesale
distribution. ase-ere7, 3378.2008)

Funeral and Interment Services. Establishments primarily engaged in the
provision of services involving the care, preparation or disposition of human
dead other than in cemeteries. Typical uses include crematories,
columbariums, mausoleums or mortuanies. 3334697, 3378208}

Hoiticulture. The raising of fruits, vegetables, flowers, trees, and shrubs as a
commercial enterprise. (333467, 5378-2/88).

Laboratories. Establishments providing medical or dental laboratory
services; or establishments with less than 2,000 square feet providing
photographic, analytical, or testing services. Other laboratories are classified
as Limited Industry. @sissmnr, 3375.2198)

Marntenance and Repair Services. Establishments providing appliance
repair, office machine repair, or building maintenance services. This
classificatton excludes maintenance and repair of vehicles or boats; see

{Vehicle/Equipment Repair). passsr)

Marine Sales and Services. Establishments providing supplies and
equipment for shipping or related services or pleasure boating. Typical uses
include chandleries, yacht brokerage and sales, boat yards, boat docks, and
sail-making lofts. @aas-a7, 3378-2108)

Medical Marijuana Dispensary or Dispensary. Any facility or

location where medical marijuana is made available to and/or
distributed by or to three or more of the following: a primary  py 247
caregiver, a qualified patient, or a person with an '
identification card, in strict accordance with California Health
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and Safety Code Section 11362.5 et seq. A “medical marijuana
dispensary” shall not include the following uses, as long as the .
location of such uses are otherwise regulated by this Code or

applicable law:

1. A clinic licensed pursuant to Chapter 1 of Division 2 of the
Health and Safety Code;

- 2. A health care facility licensed pursuant to Chapter 2 of
Division 2 of the Health and Safety Code;

3. A residential care facility for persons with chronic life
threatening illness licensed pursuant to Chapter 3.01 of
Division 2 of the Health and Safety Ceode;

4. A residential care facility for the elderly licensed puisuant
to Chapter 3.2 of Division 2 of the Health and Safety Code;

5. A residential hospice, or

6. A home health agency licensed pursuant to Chapter 8 of .
Division 2 of the Health and Safety Code, as long as any
such use complies strictly with applicable law including, but
not limited to, Heath and Safety Code Section 11362.5 et
seq.

RS. Nurseries. Establishments in which all merchandise other than plants is kept
within an enclosed building or a fully screened enclosure, and fertilizer of
any type is stored and sold in package form only. (3334607, 3378-2008)

ST. Offices, Business and Professional. Offices of firms or organizations
providing professional, executive, management, or administrative services,
such as architectural, engineering, graphic design, interior design, real estate,
msurance, investment, legal, veterinary, and medical/dental offices. This
classification includes medical/dental laboratories incidental to an office use,
but excludes banks and savings and loan associations. (334697, 3378.2199)

FU. Pawn Shops. Establishments engaged in the buying or selling of new or
secondhand merchandise and offering loans secured by personal property
and subject to Chapter 5.36 of the Municipal Code. (4.7, 33782798

YV. Personal Enrichment Services. Provision of instructional services or
facilities, including photography, finc arts, crafts, dance or music studios,
driving schools, business and trade schools, and diet centers, reducing .
D2 .248 salons, fitness studios, yoga or martial arts studios, and massage in
conjuniction with Personal Services business. (3334607, 3378-2/e8, 3660-12104;
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VW. Personal Services. Provision of recurrently needed services of a personal
nature. This classification includes barber and beauty shops, seamstresses,
tailors, shoe repair shops, dry-cleaning businesses (excluding large-scale
bulk cleaning plants), photo-copying, and self-service laundries. (ss4.6m7, 3376
2109)

WX Research and Development Services. Establishments primarily engaged in
“ ndustrial or scientific research, including limited product testing. This
classification includes electron research firms or pharmaceutical research
faboratories, but excludes manufacturing, except of prototypes, or medical
testing and analysts. @asasor, 3378208

XY. Retail Sales. ‘The retail sale of merchandise not specifically listed under
another use classification. This classification includes department stores,
drug stores, clothing stores, and furniture stores, and businesses retailing the

- following goods: toys, hobby materials, handcrafied items, jewelry, cameras,
photographic supplies, medical supplies and equipment, electronic
equipment, records, sporting goods, surfing boards and equipment, kitchen
utensils, hardware, appliances, antiques, art supplies and services, paint and
wallpaper, carpeting and floor covering, office supplies, bicycles, and new
antomotive parts and accessories (excluding service and installation). s

. 6I97,3378-2138)

¥Z. Secondhand Appliances and Clothing Sales. The retail sale of used
appliances and clothing by secondhand dealers who are subject to Chapter
5.36. This classification excludes antique shops primarily engaged in the
sale of used furniture and accesseries other than appliances, but includes
junk shops. @sasewr, 3378.208) '

Z.A A Sex Oriented Businesses. Establishments as regulated by Chapter 5.70;
baths, sauna baths and massage establishments, as regulated by Chapter §.24;
and figure model studios as regulated by Chapter 5.60. (za7s-298

AABB. Swap Meets, Indoor/Flea Markets. An occasional, periodic or
regularly scheduled market held within a building where groups of individual
vendors offer goods for sale to the public. @sesn

BBCC. Swap Meets, Recurring. Retail sale or exchange of handcrafted or
secondhand merchandise for a maximum period of 32 consecutive hours,
conducted by a sponsor on a more than twice yearly basis. @as.aen

cEDD. Tattog Establishment. Premises used for the business of marking or
coloring the skin with taftoos as regulated by Chapter 8.70. gasssnn

-DDBEE. Travel Services. Establishments providing travel information and
reservations to individuals and businesses. This classification excludes car
rental agencies. @saseer)

EEFF. Vehicle/Equipment Salés and Services.

1. Automobile Rentals. Rental of automobiles, including storage and
incidental maintenance, but excluding maintenance requiring
pneumatic ifts. 33467
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2. Automobile Washing. Washing, waxing, or cleaning of automobiles
or similar light vehicles. @azsmy) _ .

3 Commercial Parking Facility. Lots offering short-term or long-term
parking to the public for a fee. passean

4. Service Stations. Establishments engaged in the retail sale of gas,
diesel fuel, lubricants, parts, and accessories. This classification
includes incidental maintenance and minor repair of motor vehicles,

. but excluding body and fender work or major repair of automobiles,
motorcycles, light and heavy trucks or other vehicles. gassenn

5. Vehicle/Iquipment Repair. Repair of antomobiles, trucks,
motorcycles, mobile homes, recreational vehicles, or boats, including
the sale, installation, and servicing of refated equipment and parts.
This classification includes auto repair shops, body and fender shops,
transmission shops, wheel and brake shops, and tire sales and
installation, but excludes vehicle dismantling or salvage and tire
reireading or recapping. (3asasm7) :

a. Limited. Light repair and sale of goods and services for
vehicles, including brakes, muffler, tire shops, oil and lube,
and accessory uses, but excluding body and fender shops,
upholstery, painting, and rebuilding or reconditioning of
vehicles. (3a.emn

6. Vehicle/Equipment Sales and Rentals. Sale or rental of antomobiles,
motorcycles, trucks, tractors, construction or agricultural equipment, ‘ .
manufactured homes, boats, and similar equipment, including storage
and incidental maintenance. 334en7)

7 Vehicle Storage. Storage of operative or inoperative vehicles. This
classification includes storage of parking tow-aways, impound yards,
and storage lots for automobiles, trucks, buses and recreational
vehicles, but does not include vehicle dismantling. (334509

EEGG. Visitor Accommodations.

1 Bed and Breakfast Inns. Establishments offering lodging on a less
than weekly basis in a converted single-family or multi-family
dwelling or a butlding of residential design, with incidental eating
and drinking service for lodgers only provided from a single kitchen.
{3334.-6/57)

2. Hotels and Motels. Establishments offering lodging on a weekly or
less than weekly basis. Moiels may have kitchens in no more than 25
percent of guest units, and "suite” hotels may have kitchens in all
units. This classification includes eating, drinking, and banquet
service associated with the facility. passesn ~

GGHH. Warehouse and Sales Outlets. Businesses which store large
ipventories of goods in industrial-styte buildings where these goods are not
P2 .250 produced on the site but are offered to the public for sale. (33aasion .

HHIL. Quasi Residential

legisdrft /05 zoning/chp 204 LD 9
618 JL ATTACHMENT NO, Fib



. L Residential Hotels. Buildings with 6 or more guest rooms without
. kitchen facilities in individual rooms, or kitchen facilities for the
exclusive use of guests, and which are intended for occupancy on a
weekly or monthly basis. @azesern

2. ‘Single Room Occupancy. Buildings designed as a residential hotel
consisting of a cluster of guest units providing sleeping and living
facilities in which sanitary facilities and cooking facilities are
provided withia each unit; tenancies are weekly or monthly. @3s.enn

3. Time-Share Facilities. A facility in which the purchaser receives the
right in perpetnity, for life or for a term of years, to the recurrent
exclusive use or occupancy of a lot, parcel, unit or segment of real
property, annually or on some other periodic basts for a period of
tinie that has been or will be allocated from the use or occupancy

- periods into which the plan has been divided. A time-share plan may
be coupled with an estate in the real property or it may entail a

- license or contract and/or membership right of occupancy not
coupled with an estate in the real property. @asssnm)

204.12 Industrial Use Classifications

A. Industry, Custom. Establishments primarily engaged in on-site production of
' goods by hand manufacturing involving the use of hand tools and small-scale
equipment. (3s4sie7)

. . 1. Small-scale. Includes mechanical equipment not exceeding 2
- - horsepower or a single kiln not exceeding 8 kilowatts and the
incidental direct sale to consumers of only those goods produced on-
site. Typical uses include ceramic studios, candle-making shops, and
custom jewelry manufacture. @ssssen

B Industry, General. Manufacturing of products, primarily from extracted or
raw matenals, or bulk storage and handling of such products and materials.-
Uses in this classification typically inveolve a high incidence of truck or rasl

- traffic, and/or outdoor storage of products, materials, equipment, or butk

fuel. This classification includes chemical manufacture or processing, food
processing and packaging, laundry and dry cleaning plants, auto dismantling
within an enclosed building, stonework and concrete products manufacture
(excluding concrete ready-mix plants), small antmal production and
processing within an enclosed building, and power generation. assn

C. Industry, Limited. Manufacturing of finished parts or products, primarily
from previously prepared materials; and provision of industrial services, both
within an enclosed building. This classification includes processing,
fabrication, assembly, treatment, and packaging, but excludes basic
industrial processing from raw materials and Vehicle/Equipment Services,
but does allow food processing for human consumption. (s3s.6i97)

D. Industry, Research and Development. Establishments primarily engaged in
the research, development, and controlied production of high-technology D2.251
. eiectronic, industrial or scientific products or commodities for sale, but
prohibits uses that may be objectionable in the opinion of the Director, by
reason of preduction of offensive odor, dust, noise, vibration, or in the

ATTACHMENT NO. A1F
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opinion of the Fire Chief by reason of storage of hazardous materials. Uses
include aerospace and biotechnology firms, and non-toxic computer
component manufacturers. (sassson .

This classification also includes assembly, testing and repair of components,
devices, equipment, systems, parts and components such as but not limited to
the following: coils, tubes, semi-conductors; communication, navigation,
guidance and control equipment; data processing equipment; filing and
labeling machinery; glass edging and silvering equipment; graphics and art
equipment; metering equipment; optical devices and equipment;
photographic equipment; radar, infrared and ultraviolet equipment; radio and
television equipment. (334507

This classification also includes the manufacture of components, devices,
equipment, parts and systems which includes assembly, fabricating, plating
and processing, testing and repair, such as but not limited to the following:
machine and metal fabricating shops, model and spray painting shops,
environmental test, including vibration analysis, cryogenics, and related
functions, plating and processing shops, nuclear and radioisotope. @ascsen

This classification also includes research and development laboratories
including biochemical and chemical development facilities for national
welfare on land, sea, or air; and facilities for film and photography,
metallurgy; pharmaceutical, and medical and x-ray rescarch. pasenn

E. - Wholesaling, Distribution and Storage. Storage and distribution facilities
without sales to the public on-site or direct public access except for recycling
facilitics and public storage in a small individual space exctusively and directly .
accessible to a specific tenant. This classification includes mini-warehouses.
(3334-5/97) : :

204.14 Accessory Use Classifications

Accessory Uses and Structures. Uses and structures that are incidental to the principal
permitted or conditionally permitted use or structute on a site and are customarily found on
the same site. This classification includes detached or attached garages, home occupations,
caretakers' units, and dormitory type housing for industrial commercial workers employed
on the site, and accessory dwelling units. @ase97) -

204.16 Temporary Use Classifications

A. Animal Shows. Exhibitions of domestic or targe animals for a maximum of
seven days. aaaenn

B. Festivals, Circuses and Camivals, Provision of games, eating and drinking
facilities, live entertaintnent, animal exhibitions, or similar activities in a tent
or other temporary structure for a maximum of seven days. This
classification excludes events conducted in a permanent entertainment
facility. @ssa.amn @s21-202) ‘ :

C. Commercial Filming, Limited.- Commercial motion picture or video

photography at a specific location six or fewer days per quarter of a calendar
D2.252 year. (See also Chapter 5.54, Commercial Photography) aeen .

legisdrft /05 zoning/chp 204 LD ' 11
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b. Personal Property Sales. Sales of personal property by a resident ("garage
. sales™) for a period not to exceed 48 consecutive hours and no more than

once every six months. (za34-607

E. Real Estate Sales. An office for the marketing, sales, or rental of residential,
commercial, or industrial development. This classification includes "model
homes.” @aztenn

F. Retail Sales, Qutdoor. Retail sales of new merchandise on the site of a
legally established retail business for a period not to exceed 96 consecutive
hours (four days) no more than once every 3 months. (as4.s7, 366012100)

G. Seasonal Sales. Retail sales of seasonal products, including Christmas trees,
Halloween pumpkins and strawberries. (asas-anm

H. Street Fairs. Provision of games, eating and drinking factlities, live
entertainment, or similar activities not requiring the use of roofed structures.
(3334-6/97)

L Trade Fairs. Display and sale of goods or equipment related to a specific
trade or industry for a maximum period of five days per year. 34607

1N Temporary Event. Those temporary activities located within the coastal
zone that do not qualify for an exemption pursuant to Section 245.08. @
o7 _

K. Tent Event. Allows for the overflow of religious assembly for a period not
to exceed 72 consecutive hours and not more than once every 3 months. gsa1-

L "

D2 .253
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ORDINANCE NO.
LEGISLATIVE DRAFT .

iR o

{3254-10/94, 3378-2/98, 3523-2/02, 3568-9/02)

Sections:
212.02 [ndustrial Districts Established
212.04 IG and 11 Districts: Land Use Controls
212.06 IG and 1L Districts: Development Standards
21208 Review of Plans
- 212,02 Industrial Districts Established (3254-10/04)

Two (2) industrial zoning districts are established by this chapter as follows: (3254-10/84;

A. The IG General Industrial District provides sites for the full range of manufacturing,
industrial processing, resource and energy production, general service, and
distnibution. @254-10/04)

B. The IL Limited Industrial District provides sites for moderate- to low-intensity
industrial uses, commercial services and light manufacturing. (325410704

212.04 IG and IL Districts: Land Use Controls (3254-10194)
In the following schedules, letter designations are used as follows: (3254-10104) .
"P" designates use classifications permitted in the 1 districts. (2541094

"L" designates use classifications subject to certain limitations prescribed by the "Additional
Provisions” which follow. (3254-10194)

"PC" designates use classifications permitted on approval of a conditional use permit by the
Planning Commission. (3254-10/94)

"ZA" designates use classifications permitted on approval of a conditional use permit by the
Zoning Administrator. (3254-10/94) )

“TU” designates use classifications allowed upon approval of a temporary use permit by the
Zoning Administrator. (3254-10/94)

"P/U" for an accessory use means that the use is permitted on the site of a permitted use, but
requires a conditional use permit on the site of a conditional use. (3254-10/94)

Use classifications that are not listed are prohibited. Letters in parentheses in the " Additional
Provisions” column refer 10 requirements following the scheduie or located elsewhere in this

ordinance. Where letters in parentheses are opposite a use classification heading, referenced
provisions shall apply to all use classifications under the heading. (325+-10/94)

Huntinglon Beach Zoning and Subdivision Ordinauce 7 .
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. IG AND IL P - Permitted

DISTRICTS: L - Limited (sce Additional Provisions)
LAND USE PC - Conditional use permit approved by Planning Commission
CONTROLS ZA - Conditional use permit approved by Zoning Administrator

TU - Temporary Use Permit
P/U - Requires conditional use permit on site of conditional use

- - Not Permitted
‘ Additional
IG IL Provisions
Residential :
Group Residential PC PC (43
Public and Semipublic (AXM)
Community and Human Service
Facilities " PC PC )
Day Care, General ZA ZA (3523-2162)
Heliports Maintenance & Service '
Facilities - PC PC (0)
Public Safety Facilities P p
Religious Assembly L-10 L-10
@ sciools, Pubiic or Privae -6 L6
Utilities, Major PC PC :
Utilities, Minor L-7 L7 )
Commercial Uses DHM)
Ambulance Services ZA ZA
Animal Sales and Services
Animal Boarding ZA ZA (3523-2002)
Animal Hospitals ZA ZA (3523-2102)
Artists' Studios P P
Banks and Savings and Loans L-1 L-1
Building Materials and Services P - P
Catering Services - P
Commercial Filming ZA ZA
Commercial Recreation and
Entertainment L2 L-2
Communication Facilities L-12 L-12 ) (3568-9/02)
Eating & Drinking Establishments L3 L-3 ' .
w/Live Entertainment ZA ZA (S)(U)as232602)
Food & Beverage Sales ZA ZA (3523-2/02)
Hospitals and Medical Clinics - pC
Laboratories P P
Maintenance & Repair Services P P
Marine Sales and Services | P
Medical Marijuana Dispensary P r (L-13)
: . Nurseries P p
Offices, Business & Professional L-1 L-1 )

. Huntington Beach Zoning and Subdivision Ondinance
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Chapter 212 2122 09m2

IGANDH, P - Permitted

DISTRICTS: L - Limited (see Additional va:smns)
LAND USE PC - Conditional use permit approved by Planning Commission
CONTROLS - ZA - Conditional use permit approved by Zoning Administrator

TU - Temporary Use Permit
P/t - Requires conditional use perroit on site of conditional use

- Not Permitted
Additional
1G IL Provisions

Personal Enrichment L9 1-9 U) sz
Personal Services L-1 L-1 - '
Research & Development Services | P
Sex Oriented Businesses L-11 L-11 (3378-2P8)

(regulated by HBMC Chapter 5.70) {3378-2/98)
Sex Orienied Businesses PC PC - (R)  ars-2mes)

(regulated by HBMC Chapters 5.24 & 5.60) (3378-2/98)
Swap Meets, Indoor/fFlea Markets PC PC Q)
Ve!ncleJEqulpmcnt Sales & Services

Service Stations L-4 L4 .

Vehicle/Equipment Repair P P

Vehicle/Equip. Sales/Rentals L-5 L-5

Vehicle Storage ZA (D)
Visitor Accommodations PC PC (K)
Warchouse and Sales Qutlets L-8 L-8
Industrial (See Chapter 204} (BXMXN)
Industry, Custom P P
Industry, General P P
Industry, Limited P P
Industry, R& D P P
Wholesaling, Distribution & Storage P P
Accessory Uses o
Accessory Uses and Structures PAJ PAU ()
Temporary Uses '
Commercial Filming, L:rmted p P (M sy
Real Estate Sales TU TU {3623-2102)
Trade Fairs TV TU (E)
Nonconforming Uses {3

Huntington Beach Zoning and Subdivision Ordinance D2.257
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G AND IL Districts: Additional Provisions

L-1  Only allowed upon approval of a conditional use permit by the Planning Commission for a
mixed use project, subject to the following requirements: (3254-10/04)

Minimum site area: 3 acres (3254-10/94)

Maximum commercial space: 35 percent of the gross floor area and 50 percent of the ground.
floor area of buildings fronting on an arterial highway. (3254-10/04)

Phased development: 25 percent of the initial phase must be desigried for industrial
occupancy. For prejects over 500,000 square feet, the initial phase must include 5 percent of
‘the total amount of industrial space or 50,000 square feet of industrial space, whichever is
greater. (2254-10/94) Co

12 Allowed upon approval of a conditional use permit by the Planning Commission when
designed and oriented for principal use by employees of the surrounding industrial
development or when designed for general public use, afier constdering vehicular access and
parking requirements. (325410194

L-3  Allowed upon approval of a conditional use permit by the Zoning Administrator when in a
. free-standing structure or as a secondary use in 2 building provided that no more than 20
percent of the floor area is occupied by such a use. (3254-10/04, 35232102
L4 Only siations offering services primarily oriented to businesses located in an I District are
allowed with a conditional use permit by the Planning Commission. (3254-16/4)

L-5  No new or used automobile, truck or motorcycle retail sales are penmitted. (3254-10094)

L6 Only schools offering higher education curriculums are aflowed with conditional use permit
- approval by the Planning Commission. No day care, elementary or secondary schools are
permitted. (3254-10/4) :

L-7  Recycling Operations as an accessory use are permitted; recycling operations 2s a primary use
- are allowed upon approval of a conditional use permit by the Plamming Commission. @2s4-
10/94) ° ’

L-8  Allowed upon conditional use permit approval by the Planning Commission when a single
* building with a minimum area of 100,000 square feet 1s proposed on a site fronting an
arterial. The primary tenant shall occupy a minimum 95% of the floor area and the remaining
5% may be occupied by secondary tepants. (3254-10r94) .

L9  Permitted if the space is 2,500 square fcet or less; allowed by conditional use permit approval
by the Zoning Administrator if the space is over 2,500 square feet. (3254-1094, 3523-2102)

. D2.258
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Chapter 212 2124 2/02

1G AND IL Districts: Additional Provisions (centinucd)

L-10 Allowed by conditional use permit approval by the Zoning Administrator for a penod of time
not to exceed five (5) years. (3254-10/94,3523-2m02)

L-11  Allowed subject to the following requirements: (3378-2/98)

A.  Aproposed sex oriented business shall be at least five hundred feet (500') from any

' residential use, school, park and recreational facnllty, or any building used for
religious assembly (collecnvcly referred to as a "sensitive use") and at least seven
hundred fifty feet (750") from another sex oriented business. For purposes of these
requirements, all distances shall be measured from the lot line of the proposed sex
oriented business to the lot line of the seasitive use or the other sex oriented business.
The term "residential use” means any property zoned RL, RM, RMH, RH, RMP, and
any properties with equivalent designations under any speciﬁc plan. (3378-2)98)

To determine such distances the applicant shall submit for review a straight line
drawing depicting the distances from the lot line of the parcel of land on which the
sex oriented business is proposed which includes all the proposed parking and: @a7s-
2/38)

1. the lot Iine of any other sex oriented busincss within seven hundred fifty feet .
(750") of the lot line of the proposed sex ortented business; and (3378-2/98)

2. the lot line of any building used for religious assembly, school,.or park and
" recreational facility within five hundred (500') feet of the lot line of the
proposed sex oriented business; and (3378-2128)

3. the lot hine of 'hny parcel of land zoned RL, RM, RMH, RH, and RMP and any
parcels of land with equivalent designations under any specific plans within
five hundred feet (S0} of the lot line of the proposed sex oriented business.
(3378-2/98)

B. The front facade of the building, including the entrance and signage, shall not be
visible from any major, primary or secondary arterial street as designated by the
‘Circulation Element of the General Plan adopted May, 1996, with the exception of
Argosy Drive. (3378-2/98)

C. Prior to or concurrently with applying for a building permit and/or a certificate of
occupancy for the building, the applicant shall submit application for Planning
Department Staff Review of a sex oriented business zoning permit with the drawing
described in subsection A, a technical site plan, flocr plans and building elevations,
and application fee. Within ten (10) days of submittal, the Director shali determine if
the application is complete. if the application is decmed incomplete, the applicant
may resubmit a completed application within ten (10) days. Within thirty days of
receipt of a completed application, the Director shail determine if the application
complies with the applicable development and performance standards of the ' .

D2 .259
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Huntington Beach Zoning and Sutdivision Ordinance
Chapler 212 2125 2/02

IG AND 1L Districts: Additional Provisions {continaed)

Huntington Beach Zoning and Subdivision Ordinance. Said standards include but are
not limited to the following: 3378-2198)

1. Chapter 203, Definitions; Chapter 212, Industrial Disiricts; Chapter 230, Site
Standards; Chapter 231, Off-Street Parking & Loading Provisions; Chapter
232, Landscape Improvements; and Chapter 236, Nonconforming Uses and
‘Structures. (3378-2/98)

2. Chapter 233.08(b), Signs. Signage shall conform to the standards of the
Huntington Beach Zoning and Subdivision Ordinance Code except

a that such signs shall contain no suggestive or graphic language,
photographs, sithouettes, drawings, statues, monuments, sign shapes or
sign projections, or other graphic representations, whether clothed or
unclothed, including without limitation representations that depict
"specified anatomical areas” or "specified sexual activities”:; and 337s-
2/38)

b. only the smallest of the signs permitted under Chapter 233.08(b) sha!l
be vistble from any major, primary or secondary arterial street, such
streets shall be those designated-in the Circulation Element of the
General Plan adopted May, 1996, with the exception of Axgosy Drive.

3. Comptiance with Huntington Beach Municipal Code Chapter 5.70. 3378-2:0)

b. The Director shali grant or deny the application for a sex oriented business zoning
permit for a sex oriented business. There shall be no administrative appeal from the
granting or denial of a permit application thereby permitting the applicant to obtain
prompt judicial review. @azs-2m8)

E. Ten (10) working days prior to submittal of an application for a sex oriented business
zoning permit for Staff Review, the applicant shall: (i) cause notice of the application
to be printed in a newspaper of general circulation; and (i) give mailed notice of the
application to property owners within one thousand (10007 feet of the proposed
location of the sex oriented business; and the City of Huntington Beach, Department
of Community Development by first class mail. (3378-2/98)

The notice of application shalt include the following: (3378-2198)
1. Name of applicant; 378-2s08)

2. Location of proposed sex orieated business, including street address (if
known) and/or lot and tract number; (3376-2/98)

D2 . 260
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Huntington Beach Zoning and Subdvision Ordinance

Chapter 212 2126 298 .

I1G AND IL Districts: Additional Provisions (coatinued)

3. Nature of the sex oriented business, including maximum height and square
footage of the proposed development; (3378-2/98)

4. The City Hall telephone number for the Department of Community
DPevelopment to call for viewing plans; (3378-2/08)

5. The date by which any comments must be received in writing by the
Department of Community Development. This date shall be ten (10) working
days from staff review submittal; and (3378-2/98)

6. The address of the Department of Community Development. (3378-2/98;

F. -A sex onented business may not apply for a variance pursuant to Chapter 241 nor a
special sign permit pursuant to Chapter 233. (3378-2/08)

G. A sex oriented business zoning permit shall become null and void one year after iis
date of approval unless: (3378-2/98)

3 Construction has commenced or a Certificate of Occupancy has been issued, .
whichever comes first; or (3373-208)

2. The use is established. (3378-2/08)

H. The validity of a sex oriented business zoning permit shall not be affected by changes
in ownership or proprietorship provided that the new owner or proprietor promptly
notifies the Director of the transfer. (3378-2/98)

L A sex oriented business zoning permit shall Japse if the exercise of rights granted by it
is discontinned for 12 consecutive months. (3378-2/98)

L-12  For wireless communication facilities see section 230.96 Wireless Communication Facilities.
- All other communication facilities permitted. (3565-9/02)

(A)  Limited to facilities on sites of 2 acres or less. (3254-10/04)

(B) A conditional use permit from the Zoning Administrator is required for any new-use or
enlargement of an existing use, or exterior alterations and additions for an existing use
located within 150 feet of an R district. The Director may waive this requirement if there is
no substantial change in the character of the use which would affect adjacent residential
property in an R District. (3254-10/92)

(C)  Accessory office uses incidental to a primary industrial use are limited to 10 percent of the
floor area of the primary industrial use. (3254-10/94)

(Rest of page noi used) D2, 261 .
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Huntington Beach Zoning and Subdivision Ordinance
Chapter 212 2127 9702

IG AND IL Districts: Additional Provisions (contisucd)

(D)  Adjunct office and commercial space, not to exceed 25 percent of the floor area of the
primary industrial use, is allowed with a conditional use permit from the Zoning
Administrator, provided that it is intended primarily to serve employees of the industrial use,
no exterior signs advertise the adjunct use, the adjunct use is physically separated from the -

pnmary industrial use, any retail sales are limited to goods manufactured on-site, and the

primary industriat fronts on an arterial. (3254-10/94)
E) See Section 241.22: Temporary Use Permits. {3254-30704)
(F)  See Chapter 236: Nonconforming Uses and Structures. (32541 94)

(H)  Medical/dental offices, insurance brokerage offices, and real estate brokerage offices, except
for on-site leasing offices, are not pemmitted in any I District. (3254-10/94)

Administrative, management, regional or headquarters offices for any permitted industrial
use, which are not intended to serve the public, require a conditional use permit from the
Zoning Administrator to occupy more than 10 percent of the total amount of space on the site
of the industrial use. (3254-10/94)

. ¢} Automobile dismantling, storage and/or impound yards may be permitied subject to the
approval of a conditional use permit by the Planning Commission and the following criteria:
(3254-10194)

(a) The site shall not be located within 660 feet of an R district. (3254-10/94)

(b) All special metal cutting and compacting equipment shall be completely screened
from view. (3254-10/92)

(c) Storage yards shall be enclosed by a solid 6-inch concrete block or masonry wall not
less than 6 feet in height and set back a minimum 10 feet from abutting streets with
the entire setback area permanently landscaped and maintained. (3254-10/94)

(d)  Items stacked in the storage yard shall not exceed the height of the screening walls or
be visible from adjacent public streets. (3254-1099)

& Limited to facilities serving workers employed on-site, (3254-10/94)
K)  See Section 230.46: Single Room Occupancy. (3254-1004)
(L)  Limited to Emergency Shelters. (3254-10194)
(M)  Development of vacant land and/or additions of 10,000 square feet or more in floor area; or
additions equal to or greater than 50% of the existing building’s floor area; or additions to
. buildings on sites located within 300 feet of a residential zone or use for a permitied use

requires approval of a conditional use permit from the Zoning Administrator. The Planning
Director may refer any proposed addition to the Zoming Administrator if the preposed

ATTACHMENT NO, F26
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addition has the potential to impact residents or tenants in the vicinity (e.g., increased noise,
traffic). (3254-10/94, 3523-2/02)
Huntingtan Beach Zoning and Subdivision Ordinance

Chapter 212 2128 02102
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G AND IL Districts: Additional Provisions (contineed)

(N)  Major outdoor operations require conditional use permit approval by the Planning
Commission. Major outside operations include storage yards and uscs utilizing more than
1/3 of the site for outdoor operation. (3254-10/94)

(O)  Sec Scction 230.40: Helicopter Takeoff and Landing Areas. (3254-10/94)
(P}  See Section 230.44: Recycling Operations. {3254-10/94)

Q) | See Section 230.50: Indoor Swap Meets/Flea Markets (3254-10/94)

R See L-l_ l(A) i'elating -to_ Iocalior_lal restrictions. (3254-10194, 3378-2i98)

(S)  Non-amplified live entertainment greater than 300 feet from a residential zone or use shall be
permitted without a conditional use permit. (3523-2102)

(T)  Subject to approval by the Police Department, Public Works Department, and Fire
Department and the Planning Director. (3523-202)

(U)  Limited notification requirements when no entitlement required. (3523-2/02)

. I. Ten (10) working days prior to submittal for a building permit or certificate of
_ occupancy, applicant shall notice adjacent property owners and tenants by first class
mail. @s23202 o
2. Notice of application shall include the following: (3523-2/02)

a.  Name of applicant. (3523-2/02)

b.  Location of planned developmént or use, including address. (3523-2/02)

€. Nature of the proposed development shall be fully disclosed in the notice.
(3523-2/02) ,

d.” Planning Department phone number and address of City Hall shali be
provided in the notice to call for viewing plans. (3523-2/02)

e.  The date by which any comments must be received in writing by the Planning
Department and City appeal procedures. (3523-2102)

f.  Planning Department shail receive-entire list including name and address of
those receiving the mailing. (3523-2/02) '

1-13 Allowed subject to the following requirements:

A. A proposed medical marijuana dispensary shall be at least five
hundred feet (500') from any residential use, school, park and
recreational facility, or any building used for religious assembly
g:ollectivel referred to as a "sensitive use') and at least seven

undred fi qi?feet (750") from another medical marijuana
dispensary. For purposes of these requirements, all distances shall
be measured from the lot line of the proposed medical marijuana
D2.264  dispensary to the lot line of the sensitive use or the other medical
. ’ ntarijuana disgensa . The term "'residential use' means any
property zoned RL, » RMH, RH, RMP, and any properties with
equivalent designations under any specific plan.
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To determine such distances the apglicant shall submit for review a .
straight line drawing de{)icting the distances from the lot line of the
parcel of 1and on which the medical marijuana dispensary is

proposed which includes all the proposed parking and:

1.  the lot line of any other medical marijuana dispensary within
seven hundred fifty feet (750") of the lot line of the medical
marijuana dispensary; and ’

2. the lot line of any building used for religious assembly, school,
or park and recreational facility within five hundred (500")
feet of the lot line of the medical marijuana dispensary; and

3.  the lot line of any parcel of land zoned RL, RM, RMH, RH,
and RMP and any parcels of land with equivalent designations
under aniy specific plans within five hundred feet (500'% of th

lot line of the proposed medieal marijuana dispensary.

B.  Prior to or concurrently with applying for a building permit and/or
a certificate of occupancy for the building, the applicant shall submit
application for Planning Department Stalf Review of a medical
marijuana dispensary zoning permit with the drawing described in
subsection A, a technical site plan, floor plans and bui ding :
elevations, and application fee. Within ten (10) days of submittal,
the Director shall determine if the application is complete, If the
application is deemed incomplete, the applicant may resubmit a
completed application within ten (10) days. Within thirty daysof ()
receipt of a completed application, the Director shall determine if the
application complies with the :ifplicable develo')lment and .
gerformance standards of the Huntington Beach Zoning and

ubdivision Ordinance. Said standards include but are not limited
to the following: Chapter 203, Deﬁnitions;‘Chagter 212, Industrial
Districts; Chapter 230, Site Standards; Chapter 231, Off-Street
Parking & Loadinﬁ Provisions; Chapter 232, Landscape
Improvements; and Chapter 236, Nonconforming Uses and
Structures. ' ' ,

C.  The Director shall grant or deny the :;pplication for a medical
marijuana dispensary zoning permit for a medical marijuana
dispensary. There shall be no administrative a%peal from the
granting or denial of a permit application thereby permitting the
applicant to obtain prompt judicial review. :

D.. A medical marijuana dispensary may not apply for a variance
Eursuant to Chapter 241 nor a special sign permit pursuant to

hapter 233,
E. A medical marijuana dispensary zoning permit shall become null
and void one year after its date of approval unless:
1. Construction has commenced or a Certificate of Occupancy
has been issued, whichever comes first; or .
2.  The use is established. D2.265
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. F.  The validity of a medical marijuana dispensary zoning permit shall
not be affected by changes in ownership or proprietorship provided
tll:at the l}ew owner or proprietor promptly notifies the Director of
the transfer. ' ‘

G. A medical marijuana dis ensary zoning permit shall lapse if the
exercise of rights granted by it is discontinued for 12 consecutive
months.

212.06 {G AND IL Districts: Development Standards

The following schedule prescribes development standards for the I Districts. The first two columns
prescribe basic requirements for permitted and conditional uses in each district. Letters in
parcatheses in the "Additional Requirements™ column reference requirements following the schedule
or located elsewhere in this ordinance. In calculating the maximum gross floor area as defined in
Chapter 203, the floor area ratio is calculated on the basis of net site area. Fractional numbers shall
be rounded down to the nearest whole number. All requived setbacks shall be measured from
ultimate right-of-way and in accordance with definitions set forth in Chapter 203, Definitions. (254

10/34)
Additional
1G IL - ~ Requirements
Residential Development (M)
. Nonresidential Development
Minimum Lot Area (sq. ft.) 20,000 20,000 {AXBXN)
Minimum Lot Width (ft.) 100 100 (A)XB)
Minimum Setbacks {AXC)
Front (ft.) 10;20 10;20 D)
Side (ft.) - 15 (EXF)
Street Side (ft.) 10 10
Rear (f.) - - (E)
Maximum Height of Structures (ft.} 40 40 G)
Maximum Floor Area Ratio (FAR) 0.75 0.75
Minimum Site Landscaping (%) 3 - 8 (HYD)
Fences and Walls See Section 230.88
Off-Strect Parking and Loading See Chapter 231 )]

Outdoor Facilities See Section 230.74

. D2.266
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1G AND IL Districts: Development Standards (esoticued

' Additional

IG IL Requirements
Screening of Mechanical Equipment See Section 230.76 (K)
Refuse Storage Area See Section 230.78
Underground Utilities See Chapter 17.64
Performance Standards - See Section 230.82 (L)
Nonconforming Uses and Structures See Chapter 236
Signs : - See Chapter 233

IG AND IL Districts: Additional Development Standards

(A}  See Section 230.62: Building Site Required and Section 230.64: Development on
Substandard Lots. (3254-10/84)

(B)  Smaller lot dimensions for new parcels may be permitted by the Zoning Administrator with
an approved development plan and tentative subdivision map. (3254-10/94)

D2.267
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IG AND IL Districts: Additional Development Standards (contisued)

©)

)

)

(G

()

B
1))

CY

See Section 230.68: Building Projections into Yards and Required Open Space. Double-
frontage lots shall provide front yards on each frontage. (325410594 .

The minimum front setback shall 10 feet and the average setback 20 feet, except for parcels
fronting on local streets where only a 10 foot setback is required. (325410194

AH I Districts: An additional setback is required fof buildings exceeding 25 feet in-height (1
foot for each foot of height) and for buildings exceeding 150 feet in length (1 foot for each 10
feet of building length) up to a maximum setback of 30 feet. (3254-10/04)

In all I districts, a 15-foot setback is required abutting an R district and no openings in
buildings within 45 feet of an R district. (3254-1004)

A zero-side yard setback may be permitted in the 1 districts, but not abutting an R district,
provided that a solid wall at the property line is constructed of maintenance-free masonry
material and the opposite side yard is a minimum of 30 feet. (325410194

Exception. The Zoning Administrator ot Planning Commission may approve a conditional
use permit to allow a 15-foot interior side yards opposite a zero-side yard on one lot, if an
abutting side yard at least 15 feet wide is provided and access easements are recorded
ensuring a minimum 30-foot separation between buildings. This 30-foot accessway must be
maintained free of obstructions and open to the sky, and no opening for truck loading or
unloading shall be permitted in the buitding face fronting on the accessway unless a 45-foot
long striped areas is provided solely for loading and unloading entirely within the building.
(3254-10/04)

See Section 230.70: Measurement of Height. Within 45 feet of an R. district, no building or
structure shall exceed a height of 18 feet. (3254-10/94)

Planting Areas. Required front and street-side yards adjacent to a public right-of-way shal}
be planting areas except for necessary drives and walks. A 6-foot wide planting area shall be
provided adjacent fo an R district and contain one tree for each 25 lineal feet of planting area.
(3254-10/94) .

See Chapter 232: Landscape Improvements. (3254-10/04)

Truck or rail loading, dock facilities, and the doors for such facilities shall not be visible from
or be located within 45 feet of an R district. (3254-10/04)

See Section 230.80: Antennae. (3254-10/94)
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IG AND IL Districts: Additional Development Standards (continsed) .

(L)  Noise. No new use shall be permitted, or exterior alterations and/or additions to an existing
use allowed, within 150 feet of an R district until a report prepared by a California state-
licensed acoustical engineer is approved by the Director. This report shall include
recommended noise mitigation measures for the industrial use to ensure that noise levels will
conform with Chapter 8.40 of the Municipal Code. The Director may waive this requirement
for change of use or addition or exterior alteration to an existing use if it can be established
that there had been no previous noise offense, that no outside activities will take place, or if
adequate noise mitigation measures for the development are provided. (3254-1094)

(M)  Group residential or accessory residential uses shall be subject to standards for minimum
setbacks and height of the RH District. (3254-10/04) :

212.08 Review of Plans

All applications for new construction and exterior alterations and additions shall be submitted to the
Communty Development Department for review. Discretionary review shall be required as follows:
(3254-10/94) - ,

A. Zoning Adniinistrator Review. Projects requiring a conditional use permit from the
Zoning Administrator; projects including a zero-side yard exception; projects on
substandard lots. (32541014 : .

B. Design Review Board. Projects within redevelopment project areas and areas within
500 feet of a PS district; see Chapter 244. (3254-10/94)

C. Planning Cotnmission. Projects requiring a conditional use permit from the
Commission. (3254-10/94)

D. Projects in the Coastal Zone. A Coastal Development Permit is required unless the
project is exempt; see Chapter 245. (3254-10/94)
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{24) March 21, 2005 - Council/lAgency Minutes - Page 24

After the City Clerk read by title, a motion was made by Hansen, second Bohr to adopt Ordin
No. 3699 *An Ordmance of the City of Huntmgton Beach Amendmg Chapter 1 e

{(City Council) Adopted Emergency Ordinance No. 3703 Amending Huntington Beach
Zoning and Subdivision Chapter 204 (Use Classifications) and Chapter 212 (Industrial
Districts) to Include Regulation of Medical Marijuana Dispensaries (570.10)

The City Council considered communication from the City Attorney, the Police Chief and the
Ptanning Director transmitting the following Statement of Issue: Whether or not to amend the
Huntington Beach Zoning and Subdivision Ordinance regulating the establishment and
operation of medical marijuana dispensaries.

Discussion ensued amongst Council and staff relative to possible locations for dispensaries,
Supreme Court decisions and obtaining input from other sources including a League of
Callifornia Cities subcommittee.

After the City Clerk read by title, a motion was made by Coerper, second Cook to adopt
Ordinance 3703 - “An Emergency Ordinance of the City of Huntington Beach Amending
Chapter 204 {Use Classifications) and Chapter 212 (Industrial Districts)of the Huntington Beach
Zoning and Subdivision Ordinance to Include Medical Marijuana Dispensaries.” The motion,
requiring five affirmative votes carried by the following roll call vote:

AYES: Hansen, Coerper, Sullivan, Hardy, Green, Bohr, Cook
NOES: None
ABSENT: None

(City Council) Mayor Pro Tem Sullivan Commented on Tentative Upcoming A
Memo {120.85)

Mayor Pro Tem Sullivan commented on the Tentative Upcoming A
guideline used by staff for future meetings) suggesting that C
memo weekly.

da memo (which is a
cil receive a hard copy of the

{City Council) Counciimember Coerper ed Preference that Council Comments Occur

at the Beginning of the Meeting (1

Councilmember Gil Coe
meeting to occur at

announced that he prefers the Councit Comments portion of the
eginning.
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P.0. Box 3369

Anaheim, CA 92803-
3369

www anaheim.net

COUNCIL AGENDA REPORT

City of Anaheim
POLICE DEPARTMENT

DATE: JULY 31, 2607
FROM: CHIEFR JOHN WELTER

SUBJECT: MEDICAL MARIJUANA DISPENSARY
ORDINANCE

ATTACHMENT: YES ITEM #
RECOMMENDATION:

That the City Council, by ordinance, add new Chapter 4.20 to Title 4 of the Anaheim Municipal
Code, prohibiting the establishment and operation of Medical Marijuana Dispensaries in the City
of Anaheim.

DISCUSSION:

Proposition 213, the Compassionate Use Act of 1996, was approved by California voters and
allows personal possession and cultivation of marijuana for medical purposes. The Act does not
provide the patient with absolute immunity from arrest, but provides limited immunity allowing
the patient to raise a medical use defense. :

Senate Bill 420, the Medical Marijuana Program Act was signed into effect January 1, 2004 to
clarify the scope of Proposition 215, and to allow cities and counties to adopt and enforce rules
and regulations regarding medical marijuana, and established the amount of marijuana a
qualified patient can possess.

One purpose of the Compassionate Use Act and the Medical Marijuana Program is to encourage
the federal and state governments to implement a plan to provide for the safe and affordable
distribution of marijuana to all patients in medical need of marijnana. However, neither the
federal nor state government has implemented a plan to provide medical marijuana under these
guidelines. This leaves cities with a lack of direction about how the Act is intended to be
implemented, particularly in regard to distribution of medical marijuana through dispensaries.
The Medical Marijuana Program provides additional statutory guidance for medical marijuana
use and cultivation, but does not explicitly address the role of dispensaries, nor does it require
cities provide for or allow the establishment and/or operation of medical marijuana dispensaries.

The Federal Controlled Substances Act categorizes marijuana as a Schedule I drug. Under
Federal Law it is illegal to manufacture, distribute, dispense, or possess with intent to
manufacture, distribute or dispense a controlled substance. There is no medical necessity
exception for marijjuana under federal law. However, there are currently eleven states, including
California, having faws that support or are sympathetic to the medicinal use of marijuana.

Medical marijuana dispensaries are refail businesses specializing in the sale of marijuana and
marijuana products; such facilities are not licensed pharmacies and do not qualify as primary
caregivers within the meaning of California Health and Safety Code Section 11362.7. Primary

H:\Forms\Council Agenda Report Cover.dot (Revised 9/65)
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Page 2 of 2

MEDICAIL MARIJUANA DISPENSARY ORDINANCE

caregivers are defined by the California Health and Safety Code as individuals who consistently
asstme responsibility for the housing, health or safety of a patient. Medical marijuana
dispensaries simply sell marijuana to primary caregivers, qualified patients, and persons with a
medical marijuana identification card. Presently, medical marijuana dispensaries are not defined
under the Compassionate Use Act or the Medical Marijuana Program Act. Unlike licensed
pharmacies that operate under stringent government controls regarding the medical products they
possess and sell, medical marijuana dispensaries operate without any governmental control.

Medical marijuana dispensaries have been established in numerous locations in California,
including Anaheim, As a consequence, local agencies have reported negative secondary effects
on the comniunity, which include, iflegal drug activity and drug sales in the vicinity of
dispensaries; robbery of persons leaving dispensaries; driving under the influence of a confrolled
substance by persons who have obtained marijuana from a dispensary; persons acquiring
marijuana from a dispensary and then selling it to a non-qualified person; burglaries and
robberies; and an increase in vacancies in the commercial areas in the vicinity of the dispensary.
Many of these documented negative secondary effects and others have been experienced in
Anaheim.

The California Police Chiefs Association has compiled an extensive report detailing negative
secondary effects associated with medical marijuana dispensaries. A complete copy of this
report is available in the City Clerk’s Office. The report contains persuasive anecdotal and
documented evidence that medical marijuana dispensaries pose a threat to public health, safety
and welfare.

A prohibition ordinance on medical marijuana dispensaries does not conflict with any legislation
in California or federally. According to the California League of Cities, more than forty cities in
California have successfully enacted bans on medical marijuana dispensaries and none have been
invalidated by court action. The ordinance does not prohibit nor eliminate the availability and :
use of medical marijuana. The ordinance guards against abuses of the law and responsibly i
protects the health, safety and welfare of Anaheim’s citizens and businesses.

IMPACT ON BUDGET:

There is no known fiscal impact.

Respectfully submitted,

John Welter
Chief of Police

Attachments: ]
1. Proposed Medical Marijuana Dispensary Ordinance

Available through the City Clerk’s Office:

2. California Police Chiefs Association Compilation Report on Medical Marijuana
Dispensary Negative Secondary Effects

3. Riverside County District Aftorney’s Office White Paper on Medical Marijuana

4. El Cerrito Police Department Memorandum Reference Medical Marijuana
Compilation Reports
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ORDINANCE NO.

AN ORDINANCE OF THE CITY OF ANAHEIM
ADDING CHAPTER 4.20 TO TITLE 4 OF THE
ANAHEIM MUNICIPAL CODE PROHIBITING THE
ESTABLISHMENT AND OPERATION OF MEDICAL
MARIJUANA DISPENSARIES.

WHEREAS, the People of the State of California approved Proposition 215,
which was codified as California Health and Safety Code § 11362.5 and entitled the
Compassionate Use Act of 1996 ("the Act"); and

WHEREAS, the Act prohibits the provisions of law making unlawful the
possession or cultivation of marijuana from applying to a qualified patient, or to a patient’s
primary caregiver, who possesses or cultivates marijuana for the personal medical use of the
patient upon the recommendation of a physician, and also prohibits the criminal prosecution or
punishment of a physician for having recommended matijuana to a patient for medical purposes;
and

WHEREAS, thereafter, the Legislature of the State of California enacted Senate
Bill 420 (the “Medical Marijuana Program™), codified as Califormnia Health and Safety Code §
11362.7 et seq., which requires the State Department of Health Services to establish and
maintain a voluntary program for the issuance of identification cards to qualified patients and
primary caregivers, and prohibits the arrest of a qualified patient or a primary caregiver with a
valid identification card for the possession, transportation, delivery, or cultivation of medical
marijuana; and

WHEREAS, one purpose of the Act and the Medical Marijuana Program is “[t]o
encourage the federal and state governments to implement a plan to provide for the safe and
affordable distribution of marijuana to all patients in medical need of marijuana;” and

WHEREAS, neither the federal nor the state government has implemented a
specific plan “to provide for the safe and affordable distribution of marijuana to all patients in
medical need of marijuana,” leaving cities with a lack of direction about how the Act is intended
to be implemented, particularly in regard to distribution of medical marijuana through
dispensaries; and

WHEREAS, the Medical Marijuana Program provides additional statutory
guidance for medical marijuana use and cultivation, but it does not explicitly address the role of
dispensaries, nor does it require that cities provide for or allow the establishment and/or
operation of medical marijuana dispensaries; and

WHEREAS, notwithstanding the passage of the Act and the Medical Marijuana
Program, the possession, sale and distribution of marijuana is prohibited by the Conirolled
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Substances Act, 21 U.S.C. § 841, and Section 11359 of the California Health and Safety.Code;
and

WHEREAS, California state law does not provide for the sale or distribution of
marfjuana by Medical Marijuana Dispensaties to a primary care giver, a qualified patient or a
persont with an identification card, as the terms are defined in Section 11362.7 of the California
Health and Safety Code; and

WHEREAS, the Anaheim Municipal Code currently does not restrict the
existence or operation of Medical Marijuana Dispensaries in the City of Anaheim; and :

WHEREAS, Medical Marijuana Dispensaries have been established in numerous
locations in California, and as a consequence, local agencies have reported negative secondary
effects on the community, which effects include, illegal drug activity and drug sales in the
vicinity of dispensaties; robbery of persons leaving dispensaries; driving under the influence of a
controlled substance by persons who have obtained marijuana from a dispensary; persons
acquiring marijuana from a dispensary and then selling it to a non-qualified person; burglaries
and robberies; and an increase in vacancies in the commercial areas in the vicinity of such
businesses; and

WHEREAS, the California Police Chiefs Association has complied an extensive
report detailing the negative secondary effects associated with medical marijuana dispensaries.
The City Council hereby finds that the report, a complete copy of which is on file in the City
Clerk’s Office, contains persuasive anecdotal and documented evidence that medical marijuana
dispensaries pose a threat to public health, safety and welfare; and

WHEREAS, California Health and Safety Code Section 11362.5(c)2) expressly
provides that nothing in the Act shall be construed to supersede legislation prohibiting persons
from engaging in conduct that endangers others, nor to condone the diversion of marijuana for
non-medical purposes; and

WHEREAS, The City Council hereby finds that, because of the inconsistency
between state and federal law relating to the possession, sale and distribution, and because of the
documented threat to public health, safety and welfare, it is in the best interest of the citizens of
the City of Anaheim that the City prohibit the establishment and operation of medical marijuana
dispensaries within the City of Anaheim; and '

WHEREAS, this ordinance is enacted pursuant to California Health and Safety
Code Sections 11362.5(c)(2) and 11362.83 and the City’s police power as granted broadly under
Article X1, Section 7 of the California Constitution in order to promote the health, safety and
welfare of Anaheim residents.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF ANAHEIM
DOES HEREBY ORDAIN AS FOLLOWS;
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SECTION 1.

That new Chapter 4.20 be, and the same is hereby, added to Title 4 of the
Anaheim Municipal Code, to read as follows:

“CHAPTER 4.20
MEDICAL MARIJTUANA DISPENSARIES
4.20.010 PURPOSE AND FINDINGS.
The City Council finds that federal and state laws prohibiting the possession, sale
and distribution of marijuana would preclude the opening of Medical Marijuana Dispensaries
sanctioned by the City of Anaheim, and in order to serve public health, safety, and welfare of the

residents and businesses within the City, the declared purpose of this chapter is to prohibit
Medical Marijuana Dispensaries as stated in this chapter.

4.20.020 DEFINITIONS.

The foliowing terms and phrases, whenever used in this chapter, shall be
construed as defined in this section:

010 “Identification Card’ is a document issued by the Statc Department of
Health Services which identifies a person authorized to engage in the medical use of marijuana
and the person's designated primary caregiver, if any.

020 ‘Medical Marijuana’ is marijuana used for medical purposes where that
medical use is deemed appropriate and has been recommended by a physician who has
determined that the person's health would benefit from the use of marijuana in the treatment of
* cancer, anorexia, AIDS, chronic pain, spasticity, glaucoma, arthritis, migraine, or any other
serious medical condition for which marijuana is deemed to provide relief as defined in
subsection (h) of Health and Safety Code § 11362.7.

030 “Medical Marijuana Dispensary or Dispensary’ is any facility or location
where medical marijuana is made avaifable to and/or distributed by or to three or more of the
following: a qualified patient, a person with an identification card, or a primary caregiver. Each
of these terms is defined hercin and shall be interpreted in sirict accordance with California
Health and Safety Code Sections 11362.5 and 11362.7 et seq. as such sections may be amended
from time to time.

040  ‘Primary Care Giver’ is the individual, designated by a qualified patient or

by a person with an identification card, who has consistently assumed responsibility for the
housing, health, or safety of that patient or person.
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050  “Physician’ is an individual who possesses a recognition in good standing
ta practice medicine or osteopathy issued by the Medical Board of California or the Osteopathic
Medical Board of California and who has taken responsibility for an aspect of the medical care,
treatment, diagnosis, counseling, or referral of a patient and who has conducted a medical
examination of that patient before recording in the patient's medical record the physician's
assessment of whether the patient has a serious medical condition and whether the medical use of
marijuana is appropriate.

060 ‘Qualified Patient’ is a person who is entitled to the protections of
California Health and Safety Code Section 11362.5, but who does not have an identification card
issued by the State Department of Health Services.

4.20.030 MEDICAL MARIFUANA DISPENSARY PROHIBITED.

It shall be unlawful for any person or entity to own, manage, conduct, or operate
any Medical Marijuana Dispensary or to participate as an employee, contractor, agent or
volunteer, or in any other manner or capacity, in any Medical Marijuana Dispensary in the City
of Anaheim.

4.20.040 USE OR ACTIVITY PROHIBITED BY STATE OR FEDERAL LAW.

Nothing contained in this chapter shall be deemed to permit or authorize any use
or activity which is otherwise prohibited by any state or federal law.”

SECTION 2. EXISTING NONCONFORMING USES.

Any Medical Marijuana Dispensary existing within the City of Anaheim on the
effective date of this ordinance shall cease operations forthwith.

SECTION3. SEVERABILITY.

) The City Council of the City of Anaheim hereby declares that should any section,
paragraph, sentence, phrase, term or word of this ordinance be declared for any reason {o be
invalid, it is the intent of the City Council that it would have adopted ali other portions of this
ordinance independent of the elimination herefrom of any such portion as may be declared
invalid.

D2 . 281

ATTACHMENT NO., 4:6-_



SECTION 4. SAVINGS CLAUSE.

Neither the adoption of this ordinance nor the repeal of any other ordinance of this
City shall in any manner affect the prosecution for violations of ordinances, which violations
were committed prior to the effective date hereof, nor be construed as a waiver of any license or
penalty or the penal provisions applicable to any violation thereof. The provisions of this
ordinance, insofar as they are substantially the same as ordinance provisions previously adopted
by the City relating to the same subject matter, shall be construed as restatements and
contimmations, and not as new enactments,

SECTION 5. PENALTY.

Except as may otherwise be expressly provided, any person who violates any
provision of this ordinance is guilty of a misdemeanor and shall, upon conviction thereof, be
punished in the manner provided in Section 1.01.370 of the Anaheim Municipal Code.

THE FOREGOING ORDINANCE was introduced at a regular meeting of the
City Council of the City of Ansheim held on the  day of ., 2007, and
thereafter passed and adopted at a regular meeting of said City Council held on the _ dayof
, 2007, by the following roll call vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

CITY OF ANAHEIM

By:

MAYOR OF THE CITY OF ANAHEIM

ATTEST:

CITY CLERK OF THE CITY OF ANAHEIM

58791.v2/MGordon
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Attorney General Lockyer Issues Statement On US Supreme

Court's Medical Marijuana Ruling
June 06, 2005

05-040
FOR IMMEDIATE RELEASE
(916) 324-5500

(SACRAMENTO) - Attorney Generat Bill Lockyer today issued the following statement
on today's ruling by the U.S. Supreme Court in Gonzales v. Raich, which holds that
federal laws prohibiting the use of medical marijuana remain in effect regardless of
state laws that permit its use:

"Today's ruling does not overturn California taw permitting the use of medical
marijuana, but it does uphold a federal regulatory scheme that contradicts the will of
California voters and limits the right of states to provide appropriate medical care for
its citizens. Although I am disappointed in the outcome of today's decision, legitimate
medical marijuana patients in California must know that state and federal laws are no
different today than they were yesterday.

"Californians spoke overwheimingly in favor of medical marijuana by passing
Proposition 215, the Compassionate Use Initiative, and that law still stands in our
state. Unfortunately, federal law continues to criminalize the use of physician-
recommended marijuana medicine. This conflict between state and federal law means
that seriously ill Californians will continue to run the risk of arrest and prosecution
under federal law when grow and or they use marijuana as medicine.

"Today's ruling shows the vast philosophical difference between the federal
government and Californians on the rights of patients to have access to the medicine
they need to survive and lead healthier lives. Taking medicine on the
recommendation of a doctor for a legitimate illness should not be a crime.

“There is something very wrong with a federal law that treats medical marijuana the
same as heroin. The United States Congress and the President have the power to
reform and modernize federal law in order to bring relief to medical patients and still
punish those who illegally traffic in substances. Patients, physicians and the pubtic
that support medicinal marijuana should tell their Congressional Representatives and
Senators to take a fresh look at the federal laws that ban its use.”

D2 .284

ATTACHMENTNO, 10



ATTACHMENT #18 \







Zoning Text Amendment
No. 07-003 (Medical Marijuana
Dispensaries)

REQUEST

To amend Chapters 204 and 212 of the
Huntington Beach Zoning and
Subdivision Ordinance to delete all
references to medical marijuana
dispensaries in conformance with federatl
law.
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BACKGROUND

»In March 2005 the City adopted an
Ordinance permitting medical marijuana
dispensaries in the IG and IL zoning
districts subject to additional
requirements.

=In July 2005 the City Council directed
staff to initiate this zoning text
amendment.

ANALYSIS

*Request is a housekeeping item and
presents minimal planning issues.

=Approval will the bring the zoning code
into conformance with federal law.




PLANNING COMMISSION AND
STAFF RECOMMENDATION

Approve Zoning Text Amendment No.
07-003 with findings and adopt
ordinance.

END
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