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CITY OF HUNTINGTON BEACH
REQUEST FOR CITY COUNCIL ACTION

SUBMITTED TO: HONORABLE MAYOR AND CITY COUNCIL MEMBERS
SUBMITTED BY: PENELOPE CULBRETH-GRAFT, CITY ADMINISTRATOR Oe.
PREPARED BY: } ROBERT F. BEARDSLEY, PE, DIRECTOR OF PUBLIC WORKS 4"4{'
SUBJECT: Approve License Agreement by and Between the City Of Huntington

Beach and Cannery Hamilton Properties, LLC for Encroachment Into
the Public Right-Of-Way

Statement of Issue, Funding Source, Recommended Action, Alternative Action(s), Analysis, Environmental Status,
Attachment(s)

e

Statement of Issue: Cannery Hamitton Properties, LLC shall provide a License Agfé?e,;nent
with the City for encroachment into the public right-of-way located at the southwest. corner
of Magnolia Street and Hamilton Avenue.

Funding Source: No funding is required for this action.

Recommended Action: Motion to: Approve and authorize the Director of Public Works to
execute the License Agreement by and between the City of Huntington Beach and Cannery
Hamilton Properties, LLC, for encroachment into the public right-of-way.

Alternative Action(s): Do not approve the License Agreement. This action will prevent
Cannery Hamilton Properties, LLC from meeting the Department of Toxic Substance and
Control's requirements of the emergency Coastal Development Permit.
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REQUEST FOR ACTION

MEETING DATE: 1/17/2006 DEPARTMENT ID NUMBER:PW 05-083

Analysis: The license agreement is for the encroachment into the public right-of-way for
the installation of facilities, such as drainage piping, sump pumps, electrical pedestal,
conduits and other appurtenances, to prevent seepage from the perimeter berms to
Hamilton Avenue and to drain the site from rainwater overflow to Magnolia Street. The
encroachment is due to the location of the existing berms within the public right-of-way and
the inability to remove the berms until environmental analysis is completed. The license
agreement will be effective until the final clean up of the site.

The State of California Department of Toxic Substances Control (DTSC) issued an
“Imminent or Substantial Endangerment Determination” for the Ascon Landfill site and is
the primary responsible agency for this work.

Public Works Commission Action:  Not required.

Environmental Status: Exempt pursuant to Section 15061(b)}(3).

Attachment(s):

Page Number Description

City Clerk’s l

3 1. | Location Map

2. | License Agreement By and Between the City of Huntington Beach and
5 Cannery Hamilton Properties, LLC for Encroachment into the Public
Right-of-Way

ES.
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ASCON

Map praduced by information contained in the City of
Huntington Beach Information Services Department
Geographic Information System. Information warranied for
City use only. Huntington Beach does not guarantee its
completeness or accuracy.

Map Produced on 12/1/2005
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LICENSE AGREEMENT BY AND BETWEEN
THE CITY OF HUNTINGTON BEACH AND
CANNERY HAMILTON PROPERTIES, LLC
FOR ENCROACHMENT INTO THE PUBLIC RIGHT OF WAY

This License Agreement is made and entered into by and between the CITY OF
HUNTINGTON BEACH, a California municipal corporation, hereinafter referred to as "CITY.,"
and CANNERY HAMILTON PROPERTIES, LLC, hereinafter referred to as "LICENSEE."

LICENSEE may also include: 1) those settling parties (the “Settling Parties™) as defined
in that certain “Imminent and Substantial Endangerment Determination and Consent Order
Between the Department of Toxic Substances Control and Settling Parties,” dated December 19,
2002 (the “Consent Order”); and 2) Exxon-Mobil, Inc., a Delaware corporation. All such
additional LICENSEES shall be approved and designated to the CITY by CANNERY
HAMILTON PROPERTIES, LLC.

WHEREAS, LICENSEE has applied to CITY for permissoin to encroach into the public
right-of-way at the ASCON property, for the purpose of vehicular and pedestrian traffic and site
remediation, as more specifically set forth in the application for the License; and

CITY desires to allow such encroachment; and

The parties wish to enter into an agreement defining their respective rights and
responsibilities concerning said encroachment,

NOW, THEREFORE, in consideration of the promises and agreements hereinafter made
and exchanged, the parties covenant and agree as follows:

1. PERMISSION. Permission is hereby given to LICENSEE to enter upon and use
the right-of-way easement as depicted in the site plan attached hereto as Exhibit "A" (hereinafter
referred to as the “Easement™) for the purpose of vehicular and pedestrian traffic and site
remediation by LICENSEE. This permission includes the installation and maintenance of French
drains, drainage piping, sump pumps, fencing and gates, SCE electrical pedestal and conduits,
and all appurtenances related to the remediation of seepage from the perimeter berms.

2. TERM. This Permit shall terminate on the date the California Environmental
Protection Agency, Department of Toxic Substances Control (“DTSC™) notifies the Settling
Parties of completion of the Settling Parties’ obligations under the Consent Order, and the
Removal of French drains, drainage piping, sump pumps, fencing and gates, SCE electrical
pedestals and conduits, and all appurtenances related to the remediation of seepage from the
perimeter berms. PERMITEE will notify the CITY in writing promptly upon receipt of such
notice. Alternatively, this Permit will terminate upon sixty (60) days notice by the CITY. Notice
of Termination will be in writing and served by certified mail.

G5agree/CanneryHamilton License 1
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3. INDEMNIFICATION, DEFENSE, HOLD HARMLESS. LICENSEE hereby
agrees to protect, defend, indemnify and hold and save harmless CITY, its officers, and
employees against any and all lability, claims, judgments, costs and demands, however caused,
including those resulting from death or injury to LICENSEE'S employees and damage to
LICENSEE'S property, arising directly or indirectly out of the grant of License herein contained,
including those arising from the passive concurrent negligence of CITY, but save and except
those which arise out of the active concurrent negligence, sole negligence, or the sole willful
misconduct of CITY. LICENSEE will conduct all defense at its sole cost and expense. This
indemnity shall not apply to any liabilities, claims, judgments, costs and demands which arise out
of any CITY obligation to remediate the Easement or ASCON imposed by a governmental
agency, including but not limited to the DTSC and the EPA.

4. WORKERS' COMPENSATION INSURANCE. Pursuant to the California Labor
Code Section 1861, LICENSEE acknowledges awareness of Section 3700 et seq. of said code,
which requires every employer to be insured against liability for workers' compensation;
LICENSEE covenants that it will comply with all such laws and provisions prior to the
encroachment into the Easement pursuant to this License.

LICENSEE represents and warrants that it does not have any employees requiring
LICENSEE to obtain Workers’ Compensation Insurance. LICENSEE shall require all
contractors performing work on or using the Easement to maintain such Workers' Compensation
Insurance in an amount of not less than One Hundred Thousand Dollars ($100,000) bodily injury
by accident, each occurrence, One Hundred Thousand Dollars ($100,000) bodily injury by
disease, each employee, and Two Hundred Fifty Thousand Dollars ($250,000) bodily injury by
disease, policy limit, at all times incident hereto, in forms and underwritten by insurance
companies satisfactory to CITY.

5. INSURANCE. LICENSEE shall carry at all times incident hereto, on all activities
to be performed in the Easement as contemplated herein, general liability insurance, including
coverage for bodily injury, and property damage. All insurance shall be underwritten by
insurance companies in forms satisfactory to CITY. Said insurance shall name the CITY, its
officers, agents and employees and all public agencies as determined by the CITY as Additional
Insureds. LICENSEE shall subscribe for and maintain said insurance policies in full force and
effect during the life of this License, in an amount of not less than Two Million Dollars
($2,000,000) combined single limit coverage. If coverage is provided under a form which
includes a designated general aggregate limit, such limit shall be not less than Two Million
Dollars ($2,000,000). In the event of aggregate coverage, LICENSEE shall immediately notify
CITY of any known depletion of limits. LICENSEE shall require its insurer to waive its
subrogation rights against CITY and agrees to provide certificates evidencing the same.

6. CERTIFICATES QF INSURANCE: ADDITIONAL INSURED
ENDORSEMENT. Prior to the encroachment into the Easement pursuant to this License,
LICENSEE shall furnish to CITY certificates of insurance subject to approval of the City
Attorney evidencing the foregoing insurance coverages as required by this Agreement; said
certificates shall provide the name and policy number of each carrier and policy, and shall state
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that the policy is currently in force and shall promise to provide that such policies will not be
canceled without thirty (30) days prior written notice to CITY. LICENSEE shall maintain the
foregoing insurance coverages in force until this Agreement is terminated.

The requirement for carrying the foregoing insurance shall not derogate from the
provisions for indemnification of CITY by LICENSEE under this License. CITY or its
representative shall at all times have the right to demand the original or a copy of all said policies
of insurance. LICENSEE shall pay, in a prompt and timely manner, the premiums on all
insurance hereinabove required.

A separate copy of the additional insured endorsement to each of LICENSEE'S
insurance policies, naming the CITY, its officers and employees as Additional Insureds shall be
provided to the City Attorney for approval prior to the encroachment into the Fasement pursuant
to this License.

7. RELEASE. LICENSEE hereby releases and forever discharges CITY of and from
any and all claims, demands, actions or causes of action whatsoever which LICENSEE may
have, or may hereafier have, against the CITY specifically arising out of the matter of the entry of
LICENSEE onto the Easement. This release shall not apply to any claims, demands, actions or
causes of actions which relate to any CITY obligation to remediate the Easement or ASCON
imposed by a governmental agency, including but not limited io the DTSC and the EPA. This is
a complete and final release and shall be binding upon LICENSEE and the heirs, executors,
administrators, successors and assigns of LICENSEE'S use of the Easement.

LICENSEE hereby expressly waives any rights under or benefit of any law of any
jurisdiction whatsoever providing to the contrary. Neither the acceptance of this release nor any
payment made hereunder shall constitute any admission of any liability of CITY.

8. WASTE. Except as reasonably required in order to comply with the Consent
Order, the implementation thereof, DTSC directives and orders, and remediation and removal
activities under the Consent Order: 1) LICENSEE shall not alter, damage or commit any kind of
waste upon the Easement or any improvement, equipment or personal property thereon and shail
not interfere in any manner with the operations or activities of CITY; and 2) LICENSEE shall
make 1o change in the use of the Easement nor shall the design of the Easement be changed other
than as authorized herein without prior written consent of CITY. LICENSEE shall not cause any
workmen's or materialmen's liens to be placed upon the Easement and agrees to indemnify and
hold CITY harmless against any such liens including but not limited to the payment of attorneys'
fees. This paragraph will not apply in cases where work is and is approved in advance by the
CITY. CITY approval is required prior to LICENSEE engaging in work that will cause damage
to the Easement. CITY will not unreasonably withhold consent to such work.

9. MAINTENANCE. LICENSEE agrees to care for and maintain the Easement in
good and satisfactory condition as acceptable to the CITY. Maintenance shall inciude daily
cleaning of the Easement area including but not limited to removal of all rubbish, food stuffs,
paper, bottles, cans, gum, cigarettes, animal litter, dirt and sand.
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ES.

LICENSEE shall keep the Easement area reasonably clean and frec of debris
during its use thereof, and except for reasonable wear and tear on the property and fixtures, shall
restore the Easement Area, as much as reasonably practicable, to its former condition, subject to
any changes to the area required by the DTSC Order, the Remedial Action Plan approved by the
DTSC after public comments, and the remediation of the ASCON Landfill.

In the event LICENSEE does not maintain the Easement in a satisfactory manner,
LICENSEE authorizes CITY to perform such maintenance on LICENSEE'S behalf. All costs
incurred performing said maintenance shall be assessed to and billed directly to the LICENSEE.
LICENSEE agrees to pay such costs within thirty (30) days of billing.

In the event any damage is caused to the Easement and / or Public Right-of-Way,
as a result of the use authorized hereunder, LICENSEE agrees to repair same at its own expense.

10.  ACCESS. a) Each party shall provide access to the Easement to the other party,
and its employees, agents, contractors and subcontractors, twenty-four (24) hours a day, seven (7)
days a week or as designated in License approvals. CITY represents and warrants that it has full
rights of ingress and egress to and from the Easement, and hereby grants such rights to
LICENSEE to the extent required for authorized operations. LICENSEE’s exercise of such
rights shall not cause undue inconvenience to CITY. All LICENSEES’ operations shall comply
with all ordinances, regulations, and laws.

b) LICENSEE shall, at its sole cost and expense, maintain and repair the
Easement and LICENSEE’S Facilities including, but not limited to, the removal of all trash,
debris and graffiti. If LICENSEE causes any damage to the Easement or to access roadways or
other nearby facilities, it shall properly repair same as specified by CITY. Each of the foregoing
covenants shall not apply to the extent the Consent Order or the requirements of the DTSC shall
conflict therewith.

c) Upon the expiration or termination of this License, LICENSEE shall
surrender the Easement to CITY in good and clean condition, less ordinary wear and tear, and as
approved in writing by CITY.

11.  EQUIPMENT. LICENSEE shall keep any equipment used or brought onto the
Easement under its or the contractors of LICENSEE’S absolute and complete control at all times
and said equipment shall be used on the Easement at the sole risk of LICENSEE.

Removal of French drains, drainage piping, sump pumps, SCE electrical pedestals
and conduits, and all appurtenances related to the remediation of seepage from the perimeter
berms will be on or before Jawy Avy l"l 20¢/ (date), subject to the Consent Order and the
regulations of the DTSC and EPA.

9
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12. INDEPENDENT CONTRACTOR. LICENSEE agrees that all work done or
undertaken by it on the Easement shall be for its sole account and not as an agent, servant or
contractor for CITY.

13, HAZARDOUS SUBSTANCE. Each of the following covenants, representations
and warranties shall not apply to those activities of LICENSEE reasonably required in order to
comply with the Consent Order or the requirements or directives of the DTSC, and the CITY
shall not require clean-up and remediation of Hazardous Wastes more extensive than that
required by the DTSC. LICENSEE represents and warrants that its use of the Easement herein
will not create or allow any hazardous substance to spill over into the public right-of-way, and it
will not store or dispose of hazardous waste on the Easement nor transport hazardous waste to or
over the Easement except to capture and return seepage back to the on site detention lagoons.
LICENSEE further agrees to clean-up and remediate any hazardous substance on the Easement,
and public right-of-way, brought to the Easement by LICENSEE after the date hereof, and hold
CITY harmless from and indemnify CITY against any release of any such hazardous substance
and any damage, loss, or expense or liability resulting from such release including all attorneys’
fees, costs and penalties incurred as a result thereof except any release caused by the negligence
of CITY, its employees or agents. “Hazardous substance” shall be interpreted broadly to mean
any substance or material defined or designated as hazardous or toxic waste, hazardous or toxic
material, hazardous or toxic or radioactive substance, or other similar term by any federal, state
or local environmental law, regulation or rule presently in effect or promuigated in the future, as
such laws, regulations or rules may be amended from time to time; and it shall be interpreted to
include, but not be limited to, any substance which after release into the environment will or may
reasonably be anticipated to cause sickness, death or disease.

14. NO ASSIGNMENT. LICENSEE agrees that the permission herein extended shall
be personal to it and that it shall not assign or License any third party to avail itself of any of the
privileges granted hereunder, without the express written permission of CITY.

15. NO TITLE INTEREST. No title interest of any kind is hereby given and
LICENSEE shall never assert any claim or title to the Easement area.

16. NOTICES. All notices given hereunder shall be effective when personally
delivered or if mailed, within 48 hours of the deposit of such notice in the U.S. Mail, postage
prepaid, and certified with return receipt requested and addressed to LICENSEE or to CITY at
the respective addresses shown below: .

CITY: LICENSEE:

Director of Public Works Dan Fischman

City of Huntington Beach Cannery Hamilton Properties, LLC
2000 Main Street P.O.Box 25376

Huntington Beach, CA 92648 Santa Ana, CA 92799-5376
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17. NO DISCRIMINATION. LICENSEE agrees that in performance of the activities
authorized by this License and in the use of the Easement area authorized hereunder, it will not
engage in, nor License its officers, agents or employees to engage in, any discrimination or
discriminatory practices against any person based on race, religion, creed, color, natural origin,
ancestry, physical handicap, medical condition, marital status or gender.

18.  FINAL INSPECTION BY CITY LICENSEE shall remove equipment and CITY
shall inspect easement area before final release of this license agreement.

19.  ADDITIONAL REMEDIATION LICENSEE shall conduct additional
remediation, after removal of equipment, to have a clean Easement as determined by DTSC for
the eventual widening of Hamilton Avenue.

20.  ATTORNEY’S FEES. In the event suit is brought by either party to enforce the
terms and provisions of this License or to secure the performance hereof, each party shall bear its
own attorney’s fees. The prevailing party shall not be entitled to recover its attorney’s fees.

IN WITNESS WHEREOF, LICENSEE acknowledges and accepts the License and these
Supplemental Conditions by and through its authorized officers on December Z% 2005,

CANNERY HAMILTON PROPERTIES, CITY OF HUNTINGTON BEACH, a
LLC. municipal corporation of the State of
California

By:

print name

ITS: {circle one) Chairman/President/Vice President

1) 4_// APPROVED AS TO FORM:
By = \_/\“
DenFescbaan YA Ve (ef2fos”

print name

ITS: (circle one) Secretary/Chief Financial G, City Attorney
Officer/Asst. Secre reasurer
tary (Treasurery Y1)

E8.11
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17. NO DISCRIMINATION. LICENSEE agrees that in performance of the activities
authorized by this License and in the use of the Easement area authorized hereunder, it will no
engage in, nor License its officers, agents or employees to engage in, any discrimination o
diseriminatory practices against any person based on race, religion, creed, color, natural origin
ancestry, physical handicap. medical condition, marital status or gender.

18. FINAL INSPECTION BY CITY LICENSEE shall remove equipment and CiTY
shall inspect easement area before final release of this license agreement.

19. ADDITIONAL REMEDIATION LICENSEE shall conduct additional
remediation, afler removal of equipment, 1o have a clean FEasement as determined by DTSC for
the eventual widening of Hamilion Avenue.

20. ATTORNEY'’S FEES. In the event suit is brought by cither party to enforce the
terms and provisions of this License or to secure the performance hereot, each party shall bear it
own altorney’s lees. The prevailing party shall not be entitled to recover its attorney’s fees.

IN WITNESS WHEREOFE, LICENSEE acknowledges and accepts the License and these

Supplemental Conditions by and through its awthorized officers on , 2005.

CANNERY HAMILTON PROPERTIES, CITY OF IIUNTINGTON BEACH. a

LLC. municipal corporation of the State of
California

By N MZ_ 5 ﬁ) | 725705
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ITS: feircle ong Chairmul1;’Pre5iden&-’@ ?’@(D‘éeéti%l of Public Works
By APPROVED Aq TO FORM:

_ ) ‘ / A %\/\/\ > / 21 / o
prim name
ITS: feircle ongf Seerctary’Chief Financial ; " City Attorney <ﬁ:\7\

Officers Assl. Secretary - Treasurer ]L) é
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INSURANCE AND INDEMNIFICATION WAIVER

MODIFICATION REQUEST
RECEIvVED

Requested by: Christi Mendoza, Risk Management DEC 1 9 2005

Date: December 15, 2005 City of Hutiungun o,
- City Attorney’s s, acir
Name of contractor/permittee: Cannery Hamilton Properties, LLC (CHP) ce

Description of work to be performed: License Agreement by and between the cily and
CHP LLC for use of city's easement of 37 acre property at southwest corner of Magnolia
and Hamilton Avenues for maintenance and repair of berms on the north and east sides of

property.
Value and length of contract: $200,000; One (1) to two (2) years

Waiver/modification request: Waiver of third party insurance requirement

Reason for request and why it should be granted: Cannery Hamilton Properties, LLC
requests insurance waiver as part of the proposed License Agreement

Identify the risks to the City in approving this waiver/modification: None.

o Q/\M /2/15/0S

Department Head Signatwg Date:

APPROVALS
Approvals must be obtained in the order listed on this form. Two approvals are required

for a request to be granted. Approval from:the City Administrator's Office is only required: if
Risk Management and the City Attomey’s Office disagree.

1.

Risk Management

@ Approved [ Denied mwﬂmz/) /2// 7/ 45

Signature Date

2
%pproved [ Denied ,‘E(,\ 17,/ [ < /0\\

City Attorney’s Office

S|gnature Date’

3.

City Administrator’s Office
1 Approved [ Denied

Sig nature | Date

If approved, the completed waiver/modification request is to be subm‘iﬁéd tothe
City Attorney’s Office along with the contract for appreval. Once the contract has been approved,
this form is to be filed with the Risk Management Division of Administrative Services
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@ www.smithrendon.com
ReplviBoDAN SHASTEEN
ATTORMEY AT LAW
23592 Munelet Drive
LAGUNA, NIGUEL., CALIFORNTA 92677
(949) 425-1632

FACSIMILE (949) 8311288

December 14, 2005

Via Facsimile (714) 536-5212

Chris Mendoza

Risk Management

City of Huntington Beach

2000 Main Street

Huntington Beach, California 92648

Re:  Insurance Waiver in Connection with License Agreement
Dear Ms. Mendoza:

As you know, ] am an attorney representing Cannery Hamilton Properties, LLC (“CHP”) ownex of
that certain 38 acre property (the “Property”) located at the Southwest comer of Magnolia and
Hamilton Avenues, in the City of Huntington Beach (the “City”). CHP is a limited liability company
whose only members are Chevron Environmental Services Company, Inc. and ConocoPhillips
Company, a Delaware corporation. CHP is in the process of installing fixtures such as a toe drain,
drainage piping, sump pumps, SCE electrical pedestals and conduits in connection with storm-water
controls for the Property and the City’s adjacent property. A fence will also be located in the city’s
property along Hamilton Avenue and Magnolia Street at this location. This perimeter fence
surrounds the Ascon Landfill Site.

In connection with such work, CHP has requested access to and use of the City's property. The
City's representative, requested CHP execute that certain “License Agreement By and Between the
City of Huntington Beach and Cannery Hamiiton Properties, LL.C For Encroachment into the Public
Right of Way”". I have attached a copy of this proposed agreement for your reference. CHP is
willing to execute the agreement, provided the requirement that CHP obtain third party insurance is
waived,
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Ms. Chris Mendoza
December 14, 2005
Page 2

In order 1o obtain such waiver and satisty the insurance requirements, I have enclosed a letter which
has been executed by Chevron Corporation explaining their self insurance status.

In addition, the following information about the work to be performed is provided to you. The
project mvolves the reshaping of berms which are located on the North and East side of the Property.
The approximate cost for such reshaping is $200,000 and is estimatcd to be completed in Jariuary.
The fixtures, however, will remain in place until completion of the remedy selected for the Property
by the Department of Toxic Substances Control, which is anticipated to take at least five years.

Please contact me if [ you have any further questions regarding this project.

Sincerely,
SspeA
H.E. Dan S}msteen
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James D. Lyness Traasury Duparsment
Assigtant Tressurer Chevron Corporation
Insurance Division 6p0% Bollinger Canyon Rd., E1160
San Ramon, CA 94583
Tel 925 842 8136
Fax 925 842 6007
J0Lyness@chevron,com
May 16, 2005
City of Huntington Beach
2000 Main Street
Huntington Beach, CA 92648
License Agreement by and betwean
City of Huntington Beach and Caunnery
Hamilton Praperties LLC for use of the City Easeiment
Gentlemen:

Chevron Egvironmental Services Company, Inc, 2 50% owner of Cannery Hamilton Properties LLC, is
covered for property and liability exposires through Chevion's major warldwide insurance programs with
large deductibles. Losses that falf within these deductible levels, including those for which a Chevron
company is contractuaily liable, are paid through the financial resources of the company and are

- adminixtoted by Chevron Corporation under jis Seit-Administered Claims Program, bereinafter refered
10 as the Programn.

This is to advise you that the Propexty/liabitity insurance requiremnants of the subject agreement fall within
the deductible levels of Chevron's insurance programs. Tharefore, losses for which Chevron is
responsibie under the agreement will be handied under the above-described Program. The scope of this
Program is equal 1o the insurance requirements of the subject agreement.

Unless canceled earlier, this letter will remain in effect until ths expiration or carlier termination of the
subject agreement (or any renewal thereof). If this program is canceled or materially changed, we will
provide you with 30 days’ written notice.

Sincerely,

cc: Tim Knutson
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